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Public Service Commission
Richard E. Hitt, General Counsel

201 Brooks Street, P.O. Box 812 Phone: (304) 340-0450
Charleston, West Virginia 25323 FAX: 1-866-336-2893
E-mail: rhitt@psc.state.wv.us

May 19, 2011

Judy Cooper, Director

Administrative Law Division
Secretary of State’s Office

Building 1, Suite 157K

1900 Kanawha Boulevard, East
Charleston, West Virginia 25305-0771

Re: Public Service Commission Rules Governing Electric Utility Net Metering
Arrangements and Interconnections 150 C.S.R. Series 33

Dear Ms. Cooper:

Enclosed for filing is a copy of the final rules, amending the above existing rules
series. The final rules amend the Rules Governing Electric Utility Net Metering
Arrangements and Interconnections, in order to: (i) correct a minor omission in Appendix
F—Interconnection Agreement (Level 2) and (ii) amend the definition for “run of river
hydropower” in Rule 2.15.d to be consistent with the definition in the Rules Governing
Alternative and Renewable Energy Portfolio Standard, (Portfolio Standard Rules) 150 C.S.R.
34, promulgated by Commission Order entered November 5, 2010. The Portfolio Standard
Rules are based on the same statutory authority in W.Va. Code §24-2F-1 ef seq., is the rules
series in 150 C.S.R. 33.

The statutory authority for the Rules is provided in the Alternative and Renewable
Energy Portfolio Act, codified as W.Va. Code §24-2F-1 ef seq. The rules are promulgated
by the Commission’s existing rulemaking authority, exempt from legislative rulemaking
review pursuant to W.Va. Code §24-1-7, and under specific rulemaking authority provided
in W.Va. Code §24-2F-12.

By Order issued December 27, 2010, the Commission promulgated the proposed
rules, published notice of the rulemaking, and provided a comment period. The Commission
received comments from two entities. After considering the comments, the Commission
issued final rules that did not make any changes from the proposed rules. Attached you will



find a copy of the comments filed. The final Commission Order issued May 19, 2011
indicates the Commission response to the comments.

Enclosed is the final Commission Order dated May 19, 2011 attaching a clean copy
of the final rules and a blackline version that showing the changes to the existing rule series.
Enclosed you will also find the required Form No. 5, a CD containing a clean version of the
final rules and the blackline version, and a hard copy of the comments. A fiscal note,
summary of the rule, and statement of circumstances were previously filed with the Secretary
of State on December 27, 2010 with the proposed rules. There has been no change in the
fiscal impact of the rules.

Because the Commission is not a part of the Cabinet structure, the Commission Order
is the evidence of approval of the filing by the agency head, Chairman Michael A. Albert.

Please date stamp the enclosed extra copy of the filing packet and return it with our
messenger. If you have any questions or if there are any problems please bring them to my
attention.

Richard E. Hitt
General Counsel

cc:  Amy Haden, Law Clerk



PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

At a session of the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in the City
of Charleston on the 19* day of May 2011.

GENERAL ORDER NO. 258.1

In the matter of a General Investigation to invite
comments on a proposed rulemaking to correct the
Commission Rules Governing FElectric Utility Net
Metering Arrangements and Interconnections, 150
C.S.R., Series 33.

COMMISSION ORDER

- The Commission promulgates final rules amending its rules governing net metering
arrangements and interconnections.

BACKGROUND

The Alternative and Renewable Energy Portfolio Act (Portfolio Act or Act), codified at West
Virginia Code §24-2F-1 et seq., that was enacted by the West Virginia Legislature in 2009 and
amended in 2010, required the Public Service Commission of West Virginia to promulgate rules
governing net metering and interconnection standards pursuant to W.V.a. Code § 24-2F-8 within
twelve months of the effective date of the Act of July 1, 2009, or by July 1, 2010.

On June 30, 2010, the Commission issued an Order, promulgating the Rules Governing
Electric Utility Net Metering Arrangements and Interconnections, (Net Metering Rules), 150 C.S.R.
33, in General Order No. 258. The Net Metering Rules govern the net metering arrangements and
interconnections between electric utilities and electric utility customers that are also generators of
electricity using alternative and renewable energy resources. The rules also govern interconnection
standards between electric utilities and small power producers, including net metering customers.
The interconnection standards are included in the rules as Form No. 2. For a complete history, refer
to the June 30, 2010 Order in General Order No. 258.

On September 29, 2010, on its own motion, the Commission initiated the general
investigation proceeding in General Order No. 258.1 for the purpose of inviting comments on a
proposed rulemaking to amend the Commission Net Metering Rules to correct a minor error
identified by the Commission in the rules after the rules were issued. The Commission identified
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an omission in one of the agreements included in the interconnection standards in Appendix F, the
Interconnection Agreement (Level 2) (“the Agreement”), the standardized form agreement required
of the utility and interconnection customers with Level 2 small generator facilities.

The Order advised that the Commission found an omission of the default provision referred
to as “Article 6.6" in Article 3.3.2 of the Agreement. The Commission noted that the omission
likely occurred with the adoption of the interconnection standards (and interconnection agreements)
from a prior Commission proceeding in Case No. 06-0708-E-GI, General Investigation into Net
metering, Smart Metering and Interconnection Standards set forth in the Federal Energy Policy Act
of 2005 into the final Net Metering Rules, as the interconnection standards in Case No. 06-0708-E-
GI contain an identical error and omission in its Appendix F—Interconnection Agreement (Level
2).

By the Order issued September 29, 2010, the Commission (i) initiated this general
investigation proceeding, (ii) required the Commission Executive Secretary to provide notice and
publication of the proposed rulemaking, (iii) required the Executive Secretary to serve a copy of the
Order and Notice of Future Rulemaking upon all interested parties and entities that filed comments
in General Order No. 258, and (iv) established a thirty-day comment period for interested parties
to file preliminary comments regarding proposed revisions to correct the Agreement prior to the
issuance of proposed rules. The Order required interested parties to file comments on or before 4:00
p.m., October 18, 2010.

On October 18,2010, Commission Staff filed comments regarding the proposed rulemaking,
including recommended language to amend the existing Agreement to correct the omission. Staff
confirmed that the omission of the default provision in the Agreement originated with the adoption
of the interconnection standards approved in Case No. 06-0708-E-GI into the final rules. Staff
explained that the interconnection standards in Case No. 06-0708-E-GI were modeled after the
Model Interconnection Procedures, written by the Interstate Renewable Energy Council (IREC).
Staff stated that it referred to Article 6.6 in the initial draft of proposed interconnection standards
in Case No. 06-0708-E-GI, but failed to include a default provision in the final interconnection
standards approved in Case No. 06-0708-E-GI. Staff stated that this omission carried forward with
the incorporation of the interconnection standards approved in Case No. 06-0708-E-GI in the final
Net Metering Rules promulgated in General Order No. 258.

In the comments filed, Staff informed the Commission that the current 2009 Edition of the
IREC Model Interconnection Procedures contains an Article 6.6 default provision in its model
interconnection agreement. Staff recommended that the Commission issue proposed rules revising
the Agreement based on the provisions in Article 6 of the model interconnection agreement in the
current edition of the IREC Model Interconnection Procedures. In the Staff proposed language
amending the Agreement to correct the omission, Staff included some, but not all, of the provisions
contained in Article 6 of the IREC model interconnection agreement. Staffincluded the default and
force majeure provisions from Article 6, but omitted reference to the limitation of liability,
indemnity, and consequential damages provisions that are also included in Article 6 of the IREC
Model Interconnection Procedures (2009 Edition).
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After considering the preliminary comments, on December 27, 2010, the Commission issued
an Order promulgating proposed legislative rules revising the Net Metering Rules. The Order
advised that the Commission proposed to correct the Interconnection Agreement (Level 2) by
incorporating the Article 6 provisions of the IREC model interconnection agreement in toto in the
revised Agreement in the proposed rules. The Commission invited specific comments regarding
the inclusion of the complete Article 6 provisions from the IREC model interconnection agreement
in the proposed rules, in light of West Virginia law and the best policy practices for this jurisdiction.

The Order also advised that the Commission expanded the purpose of the rulemaking to
amend the Net Metering Rules to make the rules consistent with the Rules Governing Alternative
and Renewable Energy Portfolio Standard (Portfolio Standard Rules), 150 C.S.R. 34, promulgated
in General Order No. 184.25, by Commission Order entered November 5, 2010. The Order noted
that the Commission promulgated the two new rules series in 150 C.S.R. 33 and 150 C.S.R. 34 in
response to Portfolio Act requirements; and, therefore, the rules contained common definitions for
the eligible alternative and renewable energy resources included within the Act. The Commission
noted that we revised the definition for the renewable energy resource, run of river hydropower, in
the Portfolio Standard Rules based on comments filed in that rulemaking proceeding. The
Commission advised that the proposed rules revised the definition for run of river hydropower in
Rule 2.15.d of the Net Metering Rules to make it consistent with the definition for run of river
hydropower, as revised by the Commission in the Portfolio Standard Rules

By its Orderissued December 27,2010, the Commission: (i) issued proposed rules amending
the Net Metering Rules to revise the Appendix F---Interconnection Agreement (Level 2) and the
Rule 2.15.d definition for run of river hydropower, (ii) required the Commission Executive Secretary
to publish a Notice of Rulemaking, (iii) required the Executive Secretary to serve a copy of the
Order and proposed rules upon all electric utilities operating in West Virginia, all parties that filed
comments in General Order No. 258 and all parties that were previously served a Notice of Future
Rulemaking by Order entered September 29, 2010, and (iv) established a comment period. The
Order stated that interested parties should limit their comments to the proposed rule amendments
and required interested parties to file comments on or before 4:00 p.m., January 26, 2011.

On January 26, 2011, Staff filed written comments in response to the proposed rules.
On January 26, 2011, IREC filed written comments in response to the proposed rules.

DISCUSSION

After consideration of the comments filed in this rulemaking proceeding and after its own
consideration of the proposed rules, the Commission issues final rules amending the existing
Commission Net Metering Rules to make two minor necessary revisions to the rules. The final rules
do not make any changes from the proposed rules. The Commission will discuss our response to
the comments received and the two revisions made to the rules below.
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Revision of the Interconnection Agreement (Level 2)

In promulgating final rules revising the Interconnection Agreement (Level 2) to correct the
omission of certain provisions in the Agreement, the Commission considered the comments filed
by Staff and IREC. -

Staff Comments

Staff explained the basis for the language proposed by Staff to revise the Agreement
presented in its preliminary comments filed in this proceeding. Staff stated that it proposed
including the default and force majeure provisions in Article 6 of the IREC model interconnection
agreement in the Interconnection Agreement (Level 2), because this would effectively address the
omission of the default provision in the Agreement. Staff stated that it recommended that the
Commission omit the other provisions in Article 6, the limitation of liability, indemnity and
consequential damages provisions, based on its assertion that the inclusion of these provisions
conflicts with case law establishing that the Commission lacks jurisdiction over the award of
damages and the resolution of contractual matters.

Staff stated that the Commission lacks jurisdiction to award monetary damages, citing Carter
v. Willis, 117 S.E. 2d 594 (W.Va. 1960) and W.Va. Code §24-4-7. Staff argued that the Supreme
Court of Appeals of West Virginia has held that the authority to rule on the validity of a contract or
to enforce a contract is reserved to the courts (not the Commission) and has recognized that the
Commission’s jurisdiction over utility contracts is limited to the exercise of its authority under
W.Va. Code §24-2-12. Benwood-McMechen Water Company v. City of Wheeling 4 S.E. 2d 300
(W.Va. 1939); Preston County Light & Power Company v. Renick 113 S.E. 2d 378 (W.Va. 1960);
City of South Charleston v. The West Virginia Public Service Commission et al., 514 S.E. 2d 622
(W.Va. 1999).

Staff asserted that cases may arise in which the Commission will called be upon to enforce
the Agreement provisions related to consequential damages and its subsequent ruling will result in
a determination of the amount of damages to be awarded. Staff argued that the limitation of liability
and indemnity provisions in the Agreement in the proposed rules limit the award of attorney’s fees,
that constitutes a limitation by Commission on the amount of the damages awarded for breach of
contract. Staff recommended omitting the limitation of liability, indemnity and consequential
damages provisions from the amendment of the Agreement to avoid a possible conflict with
recognized limitations on the Commission’s jurisdiction over contractual matters and the award of
damages.

IREC Comments

IREC filed comments recommending that the Commission retain the model Article 6 from
its publication, in its entirety, in the revised Agreement as provided in the proposed rules. IREC
asserted that the Article 6 provisions comprehensively establish the rights and obligations of the
parties upon default of the Agreement. IREC argued that a Level 2 Interconnection Agreement that
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lacks limitation of liability, indemnification and consequential damages provisions will provide less
certainty for the parties and will increase the risk of litigation to resolve the process. IREC stated
that the model provisions in Article 6 are similar to standard provisions in Level 2 Agreements used
by other states in the PJM regional transmission organization territory. IREC stated that the
provisions are nearly identical to the provisions in Article 7 of the Federal Energy Regulatory
Commission (FERC) pro forma Small Generator Interconnection Agreement that have been widely
used and heavily vetted.

After considering the comments filed by Staff and IREC regarding the proposed rule revision
of the Interconnection Agreement (Level 2), the Commission has decided to incorporate the
complete provisions of Article 6 of the IREC Mode! Interconnection Procedures into the final rules.
The Commission finds that the inclusion of the complete Article 6 provisions does not conflict with
recognized limitations on the Commission’s jurisdiction over matters involving the award of
damages and other disputes that would be subject to the sole jurisdiction of a state court. Consistent
with established law, the Commission recognizes limitations on its jurisdiction over matters
involving the award of damages and contractual disputes. The Commission believes that it is
acceptable to include the complete Article 6 provisions from the IREC model interconnection
agreement in the revised Agreement, because a court of competent jurisdiction, and not the
Commission, will ultimately resolve any issues arising from the Agreement related to the award of
damages or the resolution of contractual matters that are within the jurisdiction of the court. The
Commission is persuaded by the IREC comments indicating that the model provisions in Article 6
should be retained in the revised Agreement. Accordingly, the final rules retain amendments to the
Agreement that include the complete provisions of Article 6 of the IREC Model Interconnection
Procedures to correct omissions of key provisions in the existing Agreement.

Net Metering Rule 2.15.d

In its comments filed in this proceeding, Staff and IREC did not file comments or take a
position with respect to the proposed revision of the definition for “run of river hydropower” in Net
Metering Rule 2.15.d. to make it consistent with the definition in the Commission Portfolio Standard
Rules.

The Commission finds that it is appropriate to revise the Net Metering Rules definition of
run of river hydropower in Rule 2.15.d to make it consistent with definition adopted in the
Commission Portfolio Standard Rules. Upon review of the rules, the Commission finds that “run
of river hydropower” is the only definition for an alternative or renewable energy resource in the Net
Metering Rules that needs to be amended in light of the recently issued Portfolio Standard Rules.
The final rules reflect the changes to the definition for run of river hydropower made in General
Order No. 184.25. There are no changes to the rule, as proposed.
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FINDINGS OF FACT

1. On June 30, 2010, the Commission issued an Order, promulgating the Commission
Net Metering Rules in General Order No. 258 in response to the requirements of W.Va. Code §24-
2F-1 et seq. The Net Metering Rules govern the net metering arrangements and interconnections
between electric utilities and electric utility customers that are also generators of electricity using
alternative and renewable energy resources. The rules also govern interconnection standards
between electric utilities and small power producers, including net metering customers. The
interconnection standards in Form No. 2 include standardized form agreements between the utility
and interconnection customers, attached as Appendices.

2, Appendix F—Interconnection Agreement (Level 2) contains an obvious omission.
The Agreement in Article 3.3.2 refers to a default provision identified as “Article 6.6" that does not
exist in the Agreement.

3. On September 29,2010, the Commission initiated a general investigation proceeding
in General Order No. 258.1 for the purpose of inviting preliminary comments on a proposed
rulemaking to amend the Commission Net Metering Rules to correct the omission of the provision(s)
identified in the Appendix F--- Interconnection Agreement (Level 2).

4. On October 18, 2010, Staff filed preliminary comments in response to the September
29, 2010 Order. According to Staff , the omission of the provisions in the Interconnection
- Agreement (Level 2) originated with incorporation of the interconnection standard approved in Case
No. 06-0708-E-GI, General Investigation into Net metering, Smart Metering and Interconnection
Standards set forth in the Federal Energy Policy Act 0f2005 into the final Net Metering Rules. Staff
noted that the omitted provisions were based on the IREC Model Interconnection Procedures, and
the current 2009 Edition of the IREC Model Interconnection Procedures contained a current version
of the omitted provisions in Article 6. Staff recommended that the omission be corrected by
including the default and force majeure provisions from Article 6, but not the limitation of liability,
indemnity, and consequential damages provisions that also are included in Article 6 of the IREC
Model Interconnection Procedures (2009 Edition).

5. On November 5, 2010, the Commission issued Rules Governing Alternative and
Renewable Energy Portfolio Standard, 150 C.S.R. 34 in General Order No. 184.25. The rules, as
proposed, in General Order No. 184.25 contained many of the same definitions as included in the
Net Metering Rules for the alternative and renewable energy resources listed in W.Va. Code §24-
2F-3, including the same definition for run of river hydropower. In response to comments filed in
General Order No. 184.25, the Commission amended the definition for the renewable energy
resource, “run of river hydropower.”

6. On December 27,2010, the Commission issued an Order promulgating proposed rules
amending the Commission Net Metering Rules to: (i) correct the omission identified in Form No.
2, Appendix F—Interconnection Agreement (Level 2), and (ii) revise the definition for run of river
hydropower in Rule 2.15.d of the Net Metering Rules to be consistent with the revision of the
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definition in the Portfolio Standard Rules. The Order provided notice of the proposed rules and
a comment period for interested parties to file comments regarding the rules. The Order advised that
the Commission proposed to include the complete Article 6 provisions in the IREC Model
Interconnection Procedures (2009 Edition) in the revised Agreement to correct the identified
omission in the existing rules.

7. On January 26, 2011, Staff filed comments to the proposed rules.
8. On January 26, 2011, IREC filed comments to the proposed rules.

CONCLUSION OF LAW

1. The Commission lacks jurisdiction over the award of damages. Carter v. Willis, 117
S.E. 2d 594 (W.Va. 1960); W.Va. Code §24-4-7. The Commission defers to the courts in matters
involving the resolution of contractual matters, except for the exercise of its authority related to
contractual matters pursuant to W.Va. Code §24-2-12. Benwood-McMechen Water Company v.
City of Wheeling 4 S.E. 2d 300 (W.Va. 1939); Preston County Light & Power Company v. Renick
113 S.E. 2d 378 (W.Va. 1960); City of South Charleston v. The West Virginia Public Service
Commission et al., 514 S.E. 2d 622 (W.Va. 1999).

2. Because a court of competent jurisdiction will ultimately resolve issues involving the
award of damages or a contractual dispute arising from the Agreement that is within the sole
jurisdiction of the court, the inclusion of complete Article 6 provision from the IREC Model
Interconnection Procedures is appropriate.

3. The Commission concludes that it is reasonable to promulgate final rules revising the
Commission Net Metering Rules (i) to correct Form No. 2, Appendix F—Interconnection
Agreement (Level 2) to include certain provisions that were omitted from the Agreement, based on
the IREC Model Interconnection Procedures, 2009 Edition, and (ii) to amend the definition of run
of river hydropower in Rule 2.15.d to be consistent with the definition in the Commission Portfolio
Standard Rules, after considering the comments filed in this proceeding.

ORDER

IT IS THEREFORE ORDERED that the Executive Secretary of the Commission shall submit
the final Rules Governing Electric Utility Net Metering Arrangements and Interconnections, 150
C.S.R. 33, attached hereto as Attachment A, to the Secretary of State.

IT IS FURTHER ORDERED that the final Rules shall be effective July 18, 2011.

IT IS FURTHER ORDERED that Attachment B is a blackline veréion, showing changes to
the Rules Governing Electric Utility Net Metering Arrangements and Interconnections comparing
the currently effective Rules to the final Rules.
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IT IS FURTHER ORDERED that the rules submitted to the Secretary of State shall be
accompanied by the required Form No. 5, “Notice of Agency Adoption of a Procedural or
Interpretive Rule or a Legislative Rule Exempt from Legislative Review.”

IT IS FURTHER ORDERED that the Executive Secretary of the Commission serve a copy
of this order with attachment A and B on the parties that filed comments in this proceeding by
United States First Class Mail and on Staff by hand delivery.

IT IS FURTHER ORDERED that the Executive Secretary provide copies of the final Rules
to the interested parties who address inquiries to Sandra Squire, Executive Secretary, Public Service
Commission of West Virginia, P.O. Box 812, Charleston, WV 25323,

IT IS FURTHER ORDERED that the Executive Secretary cause a true and accurate copy of
the final Rules to be posted upon the Commission website.

IT IS FURTHER ORDERED that on entry of this Order this case shall be removed from the
Commission docket of open cases.

A True Cuopy, Teste: ( ; 2 { 5 ’
Sundras Squire

Fxecutive Secretary

ASH/rt
g£02581cb.wpd

Public Service Commission
of West Virginia
Charleston 8




150CSR33 Attachment A

TITLE 150 o
LEGISLATIVE RULES ISR L
PUBLIC SERVICE COMMISSION

SERIES 33 AT
RULES GOVERNING ELECTRIC UTILITY NET METERING * ' ™
ARRANGEMENTS AND INTERCONNECTIONS

§150-33-1. General.

1.1. Scope. -- The following rules govern the net metering arrangements and interconnections between
electric utilities and electric utility customers that are also generators of electricity using alternative and
renewable resources. The rules also govern interconnection standards between electric utilities and small
power producers, including net metering customers.

1.2. Authority. -- W. Va. Code §24-2F-1 et seq.
1.3. Filing Date. -- May 19, 2011

1.4. Effective Date. -- July 18,2011

15 Application of Rules.

1.5.a. If hardship results from the application of any rule contained herein or if unusual difficulty
is involved in immediately complying with any rule, or upon other good cause shown, application may be
made to the Commission for a temporary or permanent exemption or waiver from its provisions. No
application for modification or exemption will be considered by the Commission unless the application
includes a full and complete justification for such action. Furthermore, to the extent the rule is based on a
specific statutory requirement, the Commission is unable to waive such a rule based upon specific statutory
requirement.

§150-33-2. Definitions.

2.1. “The Act” -- The Alternative and Renewable Energy Portfolio Act codified in W. Va. Code §24-
2F, as it may be amended in the future.

2.2. “Alternative energy resources” -- The following resources, methods, projects or technologies for
the production or generation of electricity:

2.2.a. Advanced coal technology -- A technology used in a new or existing energy generating
facility to reduce airborne carbon emissions associated with the combustion or use of coal and includes, but
is not limited to, carbon dioxide capture and sequestration technology, supercritical technology, advanced
supercritical technology as that technology is determined by the Public Service Commission,
ultrasupercritical technology and pressurized fluidized bed technology and any other resource, method,
project or technology certified by the Commission as advanced coal technology.

2.2.b. Coal bed methane;
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2.2.c. Natural gas;

2.2.d. Fuel produced by a coal gasification or liquification facility;
2.2.e. Synthetic gas;

2.2.f. Integrated gasification combined cycle technologies;

2.2.g. Waste coal -- A technology by which electricity is produced by the combustion of the by-
product, waste or residue created from processing coal (such as gob);

2.2.h. Tire-derived fuel,;
2.2.i. Pumped storage hydroelectric projects;

2.3. “Alternative energy resource facility” -- A facility or equipment that generates electricity from
alternative energy resources.

2.4. “Commission” -- The Public Service Commission of West Virginia.

2.5. “Customer-generator” -- An electric retail customer who owns or leases, and operates an
alternative or renewable energy resource facility (“generation project”) within this state that meets the
following criteria: the generation project is located on the same tract of land as its metering point(s) or if the
generation facility is located on contiguous tract(s), the generation project is located within two miles of the
customer’s metering point(s); the tract or contiguous tracts are owned, leased, or operated by the customer
as a private residence or used by a commercial or industrial customer in the normal course of business; the
generation project has a nameplate capacity of not greater than 25 kilowatts if installed at a residential
service location, not greater than 500 kilowatts if installed at a commercial service location, or not greater
than 2 megawatts if installed at an industrial service location; provided that, the maximum nameplate
capacity for a Customer-generator served by rural electric cooperatives, municipally-owned electric utilities
or utilities serving less than thirty-thousand residential customers shall be 50 kilowatts; and, the generation
project is designed and installed to operate in parallel with the electric utility distribution system without
adversely affecting the operation of equipment and service of the electric utility and its customers and
without presenting safety hazards to the electric utility and customers.

2.6. “Customer-generator facility” -- The alternative or renewable energy resource equipment operated
by a Customer-generator to generate, manage, monitor and deliver electricity to the electric utility.

2.7. “Electric distribution system” -- A portion of an electric system which delivers electricity from
transformation points on the transmission system to points of connection at a customer premises.

2.8. “Electric retail customer” -- A direct purchaser of electric power whose service is billed by a utility
based on meter reading, but excludes an occupant of a building or facility where the occupants are not direct

purchasers of electricity.

2.9. “Electric utility” -- The electric distribution company or electric generation supplier that sells
electricity to retail customers in West Virginia.

2.10. “kW” -- Kilowatt -- A unit of power representing 1,000 watts. A kW equals 1/1000 of a MW.
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2.11. “MW” -- Megawatt -- A unit of power representing 1,000,000 watts. A MW equals 1,000 kWs.

2.12. “Meter aggregation” -- The combination of readings from and billing for all meters regardless
of rate class on eligible properties owned or leased and operated by a Customer-generator for eligible
properties located within the service territory of a single electric utility. Meter aggregation may be
completed through physical or virtual meter aggregation.

2.13. “Net metering” -- The means of measuring the difference between the electricity supplied by an
electric utility and the electricity generated from an alternative or renewable energy resource facility owned
or operated by an Electric retail customer when any portion of the electricity generated by the alternative
energy resource facility is used to offset part or all of the Electric retail customerrequirements for electricity.

2.14. “Physical meter aggregation” -- The physical rewiring of all meters regardless of rate class on
properties owned or leased and operated by a Customer-generator to provide a single point of contact for a
meter or meters to measure net electric service for that Customer-generator.

2.15. “Renewable energy resources” -- The following resources, methods, projects or technologies for
the production or generation of electricity:

2.15.a. Solar photovoltaic or other solar electric energy;
2.15.b. Solar thermal energy;
2.15.c. Wind power;

2.15.d. Run ofrriver hydropower -- A hydropower facility that, during normal operating conditions,
does not utilize storage and that has outflow from the project that approximates the inflow of the project.
The flow regime below a run of the river hydropower project will essentially be the river’s natural regime,
except in special circumstances, such as might follow reinstallation of flashboards, project shutdowns, or as
required pursuant to flood control and navigation control requirements of the U.S. Army Corps of Engineers
or the terms and conditions of the facility’s Federal Energy Regulatory Commission license to promote the
environment, recreation, or fish habitat. Under those circumstances, a change in storage contents is
necessary, and outflow is reduced below inflow for a period. Another circumstance is the flow transition after
an idle station is brought on line, causing initial flows downstream to exceed inflow.

2.15.e. Geothermalenergy -- Electricity produced by extracting hot water or steam from geothermal
reserves in the earth’s crust and supplied to steam turbines that drive generators;

2.15.f. Biomass energy -- A technology by which electricity is produced from a nonhazardous
organic material that is available on a renewable or recurring basis, including pulp mill sludge;

2.15.g. Biologically derived fuel -- Methane gas, ethanol, or biodiesel fuel;

2.15.h. Fuel cell technology -- Any electrochemical device that converts chemical energy in a
hydrogen-rich fuel directly into electricity, heat and water without combustion; and,

2.15.i. Recycled energy -- useful thermal, mechanical or electrical energy produced from: (i)
exhaust heat from any commercial or industrial process; (ii) waste gas, waste fuel or other forms of energy

that would otherwise be flared, incinerated, disposed of or vented; and (iii) electricity or equivalent
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mechanical energy extracted from a pressure drop in any gas, excluding any pressure drop to a condenser
that subsequently vents the resulting heat.

2.16. “Renewable energy resource facility” -- A facility or equipment that generates electricity from
renewable energy resources.

2.17. “Reporting period” -- The 12-month period from June 1 through May 31.

2.18. “Virtual meter aggregation” -- The combination of readings and billing for all meters regardless
of rate class on eligible properties owned or leased and operated by a Customer-generator by means of the
electric utility billing process, rather than through physical rewiring of the Customer-generator property for
a physical, single point of contact.

§150-33-3. General provisions.

3.1. An electric utility shall offer net metering to a Customer-generator that generates electricity on the
Customer-generator side of the meter using alternative or renewable energy sources, on a first-come, first-
served basis based on the date of application for interconnection as provided in these rules and pursuant to
a standard tariff. An electric utility may offer net metering to Customer-generators, on a first-come, first-
served basis so long as the total generation capacity installed by all Customer-generators is no greater than
three percent (3%) of the electric utility aggregate customer peak demand in the State during the previous
year, of which no less than one-half percent (0.5%) is reserved for residential Customer-generators.

3.2. An electric utility may apply to the Commission for authority to limit the addition of net metering
facilities when the capacity of all distributed generation and net metering facilities on a distribution line
section exceeds fifteen percent (15%) of the peak load on that line section for three-phase circuits, and five
percent (5%) of the peak load on that section for single-phase circuits.

3.3. An electric utility shall file a tariff with the Commission consistent with these rules, in the form of
Form No. 1 attached to these rules, that provides for net metering and net metering protocols that enable the
electric utility to offer net metering to Customer-generators taking service from the electric utility.

3.4. An electric utility shall prepare information about net metering consistent with these rules and
disclose that information annually to its customers by bill insert and by posting information on its web site.

3.5. If construction or upgrades of the electric utility system is required in order to interconnect the
Customer-generator facility, additional charges to cover costs incurred by the electric utility shall be
determined by the electric utility and paid by the Customer-generator. The Customer-generatorshall pay any
additional charges, as determined by the electric utility, for equipment, labor, testing or inspections requested
by the customer.

3.6. A Customer-generator shall install, operate and maintain its Customer-generator facility in
accordance with the requirements of these rules.

3.7. An electric utility may not require additional equipment or insurance or impose any other fee or
requirementunless the additional equipment, insurance or other requirement is specifically authorized under
these rules or by order of the Commission.
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§150-33-4. Continuing Obligations
4.1. A Customer-generator shall maintain general liability insurance providing the following coverage:

4.1.a. A Customer-generator with a Customer-generator facility with a nameplate capacity of up to
50 kW shall maintain general liability insurance in the amount of one hundred thousand dollars ($100,000).

4.1.b. A Customer-generator with a Customer-generator facility with anameplate capacity of greater
than 50 kW and up to 500 kW shall maintain general liability insurance in the amount of five hundred
thousand dollars ($500,000).

4.1.c. A Customer-generator with a Customer-generatorfacility with a nameplate capacity of greater
than 500 kW shall maintain general liability insurance in the amount of one million dollars ($1,000,000).

4.2. A Customer-generator facility is transferable to other persons or service locations only after written
notification by the Customer-generator to the electric utility and verification by a licensed electrician that
the installation is in compliance with all applicable safety and power quality standards, and that the transferee
has met all insurance requirements.

§150-33-5. Netting Monthly Charges.

5.1. Monthly charges for energy, and demand where applicable, to serve the Customer-generator net or
total load shall be determined according to the electric utility standard service tariff under which the
Customer-generator would otherwise be served, absent operation of the Customer-generator facility.

5.2. Measurement and Charges. The measurement of net electrical energy supplied or generated will
be calculated as follows:

5.2.a. The net electrical energy produced or consumed during the billing period shall be measured
in accordance with normal metering practices.

5.2.b. The electric utility shall credit a Customer-generator at the full retail rate for each kW hour
produced by an alternative or renewable energy resource installed on the Customer-generator side of the
electric meter and delivered to the utility’s distribution system through the Customer-generator’s electric
meter, up to the total amount of electricity delivered by the utility to that Customer-generator during the
billing period.

5.2.c. Rate credits shall not be applied to reduce any fixed monthly minimum bill, customer charge,
demand charges or other charges not related to energy consumption.

5.2.d. If a Customer-generator supplies more electricity to the electric distribution system than the
electric utility delivers to the Customer-generator in a given billing period, the excess kW hours shall be
carried forward and credited against the Customer-generator usage in subsequent billing periods at the full
retail rate. Provided that, if a Customer-generator terminates service with the electric utility, the utility is
not required to provide compensation to the Customer-generator for any outstanding kW hour credits.

5.2.e. For Customer-generators involved in virtual meter aggregation programs, a credit shall be
applied first to the meter through which the Customer-generator facility supplies electricity to the distribution

system, then prorated equally to the remaining meters for the Customer-generator accounts.
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§150-33-6. Meters and Metering.

6.1. Net energy metering shall be accomplished by (i) using a standard meter capable of measuring the
flow of electricity in two (2) directions, or (ii) two separate meters.

6.2. If the existing electrical meter installed at the Customer-generator facility is not capable of
measuring the flow of electricity in two directions, the electric utility shall install new metering equipment
for the Customer-generator at the expense of the electric utility. Any subsequent metering equipment change
necessitated by the Customer-generator shall be paid by the Customer-generator.

6.3. Iftwo meters are used to measure energy flows, for each applicable billing period including time-of-
day billing periods, the reading of the meter measuring the flow of energy from the Customer-generator to
the electric utility shall be subtracted from the reading of the meter measuring the flow of energy from the
electric utility to the Customer-generator to obtain a measurement of net kW hours for billing purposes.

6.4. The electric utility shall offer Customer-generators a time-differentiated energy tariff rate or a non-
time-differentiated energy rate, if the electric utility offers the choice to other customers in the same rate
class as the Customer-generator. If the Customer-generator uses a meter and billing arrangement that has
time-differentiated rates, the electric utility shall calculate net bills for each time period.

6.5. Virtual meteraggregationon properties owned or leased and operated by a Customer-generatorshall
be allowed for purposes of net metering. Virtual meter aggregation shall be limited to active meters serving
a Customer-generator located on properties owned or leased within two (2) miles of the boundaries of the
Customer-generator single or contiguous property, as provided in Rule 2.5, and within a single electric
utility’s service territory. Physical meteraggregation shall be at the expense of the Customer-generator. The
electric utility shall provide the necessary equipment to complete physical aggregation. If the Customer-
generator requests virtual meter aggregation, it shall be provided by the electric utility at the expense of the
Customer-generator. The Customer-generatorshall be responsible only for any incremental expense entailed
in processing his account on a virtual meter aggregation basis.

§150-33-7. Report to the Commission.

7.1. An electric utility that offers net metering shall submit an annual net metering report to the
Commission. The report shall be submitted by July 30 of each year, and shall include the following
information for the Reporting period ending May 31 of that year: (i) the total number of net metered
Customer-generator facilities, by resource type; (ii) the total estimated rated generating capacity of net
metering Customer-generators by resource type; (iii) total kW hours received from net metered Customer-
generators; and (iv) total estimated kW hours produced by net metered Customer-generators, provided that
this estimate does not require additional metering equipment.

§150-33-8. Interconnection Obligation.

8.1. Subject to the requirements of these rules and the authorizing statute, a utility is obligated to
interconnect a Customer-generator facility to its system. The utility and the customer must enter into an
interconnection agreement, as set forth in the interconnection standards and technical requirements
incorporated by reference in these rules as Form No. 2.
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Form No. 1
Page 1 of 3
TARIFF N.M.S
(Net Metering Service)
Form No. 1

Availability of Service

Available to residential and general service customers who own and operate an eligible electric generating
facility designed to operate in parallel with the Company system. Customers served under this tariff must
also take service from the Company under the applicable standard service tariff. The total rated generating
capacity of all customers served under this tariff shall be limited to three percent (3%) of the Company single
hour peak load during the previous year, of which one-half percent (0.5%) is reserved for residential
Customer-generators.

Conditions of Service
1. For the purposes of this tariff, an eligible Customer-generator must meet the definition of “Customer-

generator” as set forth in the Commission Rules Governing Electric Utility Net Metering Arrangements
and Interconnections, 150CSR33 (“Net Metering Rules”).

2. A Customer-generator seeking to interconnect an eligible electric generating facility to the Company
system must submit to designated Company personnel a completed interconnection application, and a
one-line diagram showing the configuration of the proposed net metering facility. The Company will
provide copies of all applicable forms upon request.

3. An interconnection agreement between the Company and the Customer-generator must be executed
before the Customer-generator facility may be interconnected with the Company system.

4. All generator equipment and installations must comply with the Company’s technical requirements. All
generator equipment shall be installed in accordance with the manufacturer specifications as well as all
applicable provisions of the National Electrical Code and state and local codes. All generator equipment
and installations shall comply with all applicable safety, performance and power quality standards,
established by the National Electrical Code, the Institute of Electrical and Electronic Engineers and
accredited testing laboratories.

5. The Customer-generator shall provide the Company proof of qualified installation of the Customer-
generator facility. Certification by a licensed electrician shall constitute acceptable proof.

6. The Customer-generator shall install, operate, and maintain the Customer-generator facility in
accordance with the manufacturer suggested practices for safe, efficient, and reliable operation in parallel
with the Company system.

7. The Company may, at its own discretion, isolate any Customer-generator facility if the Company has
reason to believe that continued interconnection with the Customer-generator facility creates or
contributes to a system of emergency.

8. TheCompany may perform reasonable on-site inspections to verify the proper installation and continuing
safe operation of the Customer-generator facility and the interconnection facilities, at reasonable times
and upon reasonable advance notice to the Customer-generator.
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Form No. 1
Page 2 of 3

9. A Customer-generator shall maintain general liability insurance providing the following coverage: 1)
a Customer-generator with a Customer-generator facility with a nameplate capacity of up to 50kW
shall maintain general liability insurance in the amount of one hundred thousand dollars ($100,000);
2) a Customer-generator with a nameplate capacity of greater than 50kW and up to 500 kW shall
maintain general liability insurance in the amount of five hundred thousand dollars ($§500,000); and
3) a Customer-generator with a Customer-generator facility with a nameplate capacity of greater than
500 kW shall maintain general liability coverage in the amount of one million dollars ($1,000,000).
The Customer-generator must submit evidence of such insurance to the Company with the
interconnection application. The Company’s receipt of evidence of liability insurance does not imply
an endorsement of the terms and conditions of the coverage.

10. An eligible Customer-generator facility is transferable to other persons or service locations only upon
written notification by the Customer-generator to the Company and verification by a licensed
electrician that the facility is in compliance with all applicable safety and power quality standards.
All other conditions of service apply.

Metering

Net energy metering shall be accomplished by (i) using a standard meter capable of measuring the flow
of electricity in two directions, or (ii) two separate meters. If offered to other customers in the same class
as the Customer-generator, net energy flows may also be measured by time-of-day at the Customer-
generator’s option by (i) using a standard meter capable of measuring the flow of electricity in two
directions by time-of-day, or (ii) two separate meters capable of measuring flows by time-of-day.

If the existing electrical meter installed at the Customer-generator facility is not capable of measuring the
flow of electricity in two directions and by time-of-day as required above, the Company shall install new
metering equipment for the Customer-generator at Company expense. Any subsequent metering
equipment change necessitated by the Customer-generator shall be paid for by the Customer-generator.

If two meters are used to measure energy flows, for each applicable billing period including time-of-day
billing periods, the reading of the meter measuring the flow of energy from the Customer-generator to the
Company shall be subtracted from the reading of the meter measuring the flow of energy from the
Company to the Customer-generator to obtain a measurement of net kW hours for billing purposes.

Monthly Charges

Monthly charges shall be calculated using an identical rate structure to the structure that would apply to
the customer if it were not a Customer-generator.

Measurement and Charges. The measurement of net electrical energy supplied or generated will be
calculated as follows:

1. The net electrical energy produced or consumed during the billing period shall be measured in
accordance with normal metering practices.
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Form No. 1
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2. The Company shall credit a Customer-generator for each kW hour produced by an alternative or
renewable energy resource installed on the Customer-generator side of the electric meter and
delivered to the utility’s electric distribution system through the Customer-generator’s electric
revenue meter, up to the total amount of electricity delivered by the utility to that customer
during the billing period.

3. If a Customer-generator supplies more electricity to the electric distribution system than the
Company delivers to the Customer-generator in a given billing period, the excess kW hours shall
be carried forward and credited against the Customer-generator usage in subsequent billing
periods at the full retail rate. Provided that, if a Customer-generator terminates service with the
electric utility, the utility is not required to provide compensation to the Customer-generator for
any outstanding kW hour credits.

4. Rate credits shall not be applied to reduce any fixed monthly minimum bill, customer charge,
demand charges or other charges not related to energy consumption.

5. For Customer-generators involved in virtual meter aggregation programs, a credit shall be
applied first to the meter through which the Customer-generator facility supplies electricity to the
distribution system, and then prorated equally to the remaining meters for the Customer-
generator’s accounts.

Equipment Design Requirements

Data for all major equipment proposed by the Customer to satisfy the Technical Requirements must be
submitted for review and approval by the Company with a completed interconnection application. To
facilitate review and approval, the Company will maintain a list of Pre-certified equipment.

The Company List of Pre-certified equipment is available upon request and contains Pre-certified
equipment types, makes, and models of manufactured generating equipment and interconnection system
components. This listing is based upon equipment certified by recognized national testing laboratories as
suitable for interconnection with a distribution system based upon compliance with IEEE 1547.

The use of equipment that is not pre-certified may delay the Company review and approval of the
customer’s design. All interconnection equipment must be approved by the Company prior to being
connected to the Company distribution system and before parallel operation is allowed.

The interconnection system hardware and software design requirements in the Technical Requirements
are intended to assure protection of the Company distribution system.
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Form No. 2
INTERCONNECTION STANDARDS

1. Scope and Applicability.

1.1. These standards establish interconnection requirements for Distributed Resources (DR) units up
to 2 MW in nameplate capacity, operating in parallel with the Electric Distribution System, that are not
required to execute an interconnection agreement with PJM Interconnect (PJM). However, nothing in
these procedures shall prevent PJM from subsequently requiring an Interconnection Customer to enter
into a separate Interconnection Agreement with PJM if the Small Generator Facility subsequently starts
participating in a PJM market or otherwise falls under the scope of PJM Interconnection requirements.
Small Generator Facilities that are not designed to operate in parallel are not subject to these procedures.
These standards apply to all electric utilities in West Virginia.

1.2. There are two (2) levels, or categories, for the application, review, and approval of DR
interconnections:

1.2.1. Level 1 — Small Generator Facilities with Electric Nameplate Capacities of 25 kW or less,
are inverter-based and certified.

1.2.2. Level 2 — Small Generator Facilities with Electric Nameplate Capacities of 2 MW or less that
does not qualify under Level 1.

2. Definitions.
2.1 Unless the context clearly requires a different meaning, as read herein:

Adverse system impact — shall mean the negative effects due to technical or operational limits on
conductors or equipment being exceeded that may compromise the safety, power quality, and reliability
of the Electric Distribution System.

Applicant — shall mean a person who has submitted an Interconnection Request to interconnect a Small
Generator Facility to a Utility's Electric Distribution System, sometimes also referred to as the
"Interconnection Customer".

Area network — shall mean a type of electric distribution system served by multiple transformers
interconnected in an electrical network circuit, which is generally used in large metropolitan areas that
are densely populated, in order to provide high reliability of service. This term has the same meaning as
the term "distribution secondary grid network" as stated in IEEE standard 1547 Section 4.1.4 (published
July 2003), as amended and supplemented.

Business day — shall mean Monday through Friday, excluding Federal or State Holidays.

10
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Calendar day — shall mean any day including Saturday, Sunday or Federal or State Holidays.
Certificate of completion — shall mean the certificate in the form provided in Appendix D.
Certified — shall mean the equipment that satisfies the requirements of Appendix C.
Commission — shall mean the Public Service Commission of West Virginia.

Distribution upgrades — shall mean the required additions and modifications to the Utility's Electric
Distribution System on the supply side of the Point of Interconnection. Distribution Upgrades do not
include the Applicant's Interconnection Facilities.

Electric nameplate capacity — shall mean the net maximum or net instantaneous peak electric output
capability measured in either watts or volt-amps of a Small Generator Facility as designated by the
manufacturer.

Utility — shall mean the electric utility entity that owns the Electric Distribution System serving the DR.

Electric distribution system — shall mean the facilities and equipment used to transmit electricity to
ultimate usage points such as homes and industries from interchanges with higher voltage transmission
networks that transport bulk power over longer distances. The voltage levels at which Electric
Distribution Systems operate differ among areas but generally carry less than 69 kilovolts of electricity.
Electric Distribution System has the same meaning as the term Area EPS defined in 3.1.6.1 of IEEE
1547.

Fault current — shall mean the electrical current that flows through a circuit during an electrical fault
condition. A fault condition occurs when one or more electrical conductors contact ground and/or each
other. Types of faults include phase to ground, double-phase to ground, three-phase to ground,
phase-to-phase, and three-phase. A Fault Current is several times larger in magnitude than the current
that normally flows through a circuit.

IEEE 1547 — shall mean the most current official published version of IEEE 1547 "Standard for
Interconnecting Distributed Resources with Electric Power Systems" at the time the Interconnection
Request is submitted.

IEEE 1547.1 — shall mean the most current official published version of IEEE 1547 "Standard
Conformance Test Procedures for Equipment Interconnecting Distributed Resources with Electric Power
Systems" at the time the Interconnection Request is submitted.

Interconnection Agreement — shall mean an agreement between an Interconnection Customer and a
Utility, which in addition to these procedures governs the connection of the Small Generator Facility to
the Electric Distribution System, as well as the ongoing operation of the Small Generator Facility after it
is connected to the system.

11
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Interconnection Customer — shall mean any entity that proposes to interconnect a Small Generator
Facility to an Electric Distribution System.

Interconnection Equipment — shall mean a group of components or integrated system connecting an
electric generator with an electric distribution system that includes all interface equipment including
switchgear, protective devices, inverters, or other interface devices. Interconnection Equipment may be
installed as part of an integrated equipment package that includes a generator or other electric source.

Interconnection Facilities — shall mean facilities and equipment required by the Utility to interconnect
the Small Generator Facility and the Interconnection Customer's Interconnection Equipment to the
electric distribution system. Collectively, Interconnection Facilities include all facilities and equipment
between the Small Generator Facility and the Point of Common Coupling, including any modification,
additions or Distribution Upgrades that are necessary to physically and electrically interconnect the
Small Generator Facility to the Utility's Electric Distribution System. Interconnection Facilities are sole
use facilities and shall not include Distribution Upgrades.

Interconnection Request — shall mean an Interconnection Customer's request, in the form of Appendix
A or B of these Interconnection Standards to interconnect a new Small Generator Facility, or to increase

the capacity of, or operating characteristics of an existing Small Generator Facility that is interconnected
with the Utility's Electric Distribution System.

Line section — shall mean that portion of a Utility's distribution system connected to an Interconnection
Customer, bounded by automatic sectionalizing devices or the end of the distribution line.

Minor equipment modification —shall mean minor changes to the proposed Small Generator Facility
that do not have a material impact on safety or reliability of the Electric Distribution System.

Nationally Recognized Testing Laboratory (NRTL) — shall mean a qualified private organization that
meets the requirements of OSHA regulations. NRTLs perform independent safety testing and product
certification. Each NRTL must meet the requirements as set forth by OSHA in the NRTL program.

Parallel operation — shall mean a Small Generator Facility that connects electrically to the Electric
Distribution System and the potential exists for electricity to flow from the Small Generator Facility to
the Electric Distribution System. This may be contrasted with a stand-alone generator that operates
isolated from the Electric Distribution System.

Point of Common Coupling (PCC) — shall mean the point where the Customer's Interconnection
Equipment connects to the Electric Distribution System at which harmonic limits or other operational

characteristics such as IEEE 1547 requirements are applied.

Point of Interconnection (POI) — shall mean the point where the Interconnection Equipment connects
to the Electric Distribution System.

12
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PJM Interconnection LL.C (PJM) — shall mean FERC-approved regional transmission organization
that operates the electric transmission system.

PJM Small Generator Technical Requirements and Standards — shall mean the most current
version of PJM's interconnection technical requirements applicable to small generators 10 MVA or
smaller.

Queue position — shall mean the order of a valid Interconnection Request, relative to all other pending
valid Interconnection Requests, that is established based upon the date and time of receipt of the valid
Interconnection Request by the Utility. An Interconnection Request shall not be deemed to be invalid by
virtue of its being finally evaluated under different procedures from those under which it was originally
considered, e.g., an Interconnection Request originally submitted as a Level 1 Interconnection Request
but eventually evaluated under Level 2 procedures is still a valid interconnection request and is to be
assigned a Queue Position based on the date of its original submission as a Level 1 Interconnection
Request.

Scoping meeting — shall mean the meeting between representatives of the Interconnection Customer
and the Utility conducted for the purpose of discussing alternative interconnection options, to exchange
information including any Electric Distribution System data and earlier study evaluations that would be
reasonably expected to impact such interconnection options, to analyze such information, and to
determine the potential feasible Points of Interconnection. '

Small generator facility — shall mean the equipment used by an Interconnection Customer to generate
or store electricity that operates in parallel with the Electric Distribution System. A Small Generator
Facility has an Electric Nameplate Capacity rating of 2 MW or less and typically includes an electric
generator, prime mover, and the Interconnection Equipment required to safely interconnect with the
Electric Distribution System.

Spot network — shall have the same meaning assigned to the term under IEEE Standard 1547 Section
4.1.4, as amended and supplemented. A Spot Network is generally used to supply power to a single
customer or a small group of customers.

Standard small generator interconnection agreement — shall mean the form of Interconnection
Agreement applicable to Level 1 Interconnection Request as provided in Appendix A, or Level 2
Interconnection Request as provided in Appendix B. These agreements shall apply to all Small
Generating Facilities as described herein.

UL 1741 — shall mean Underwriters Laboratories (UL) Standard "Inverters, Converters, and Controllers
for Use in Independent Power Systems"

Conformance— shall mean the interconnection installation evaluation required by IEEE 1547 Section

5.3 and the commissioning test required by IEEE 1547 Section 5.4. For interconnection equipment that
has not been Certified, the Conformance Test shall also include the on-site design tests as required by

13
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IEEE 1547 Section 5.1 and witnessing by the Utility of production tests required by IEEE 1547 Section
5.2. All tests witnessed by the Utility are to be performed in accordance with IEEE 1547.1

3. General Provisions.

3.1. Interconnection Requests. The Interconnection Customer desiring to interconnect a Small
Generator Facility shall submit an Interconnection Request to the Utility. Interconnection Requests are
to be made using the standardized forms contained in Appendix A for Level 1 applications, and
Appendix B for Level 2 applications. All Electric Distribution Companies shall accommodate the filing
of Interconnection Requests electronically.

3.2. Utility Designated Point of Contact. The Utility shall designate an employee or office from
which information on the interconnection of Small Generator Facilities can be obtained through informal
requests by prospective Interconnection Customers. The level of information to be made available to the
prospective Interconnection Customer should include, but not necessarily be limited to, information on
the affected Electric Distribution System or portion thereof including any relevant system studies or
interconnection studies to the extent that such provision does not violate confidentiality provisions or
critical infrastructure requirements. '

3.3. Technical Standard. The most current version of IEEE 1547 "Standard for Interconnecting
Distributed Resources with Electric Power Systems" will be adopted as the technical standard for the
interconnection of Small Generator Facilities in the State.

3.4. Modification of the Application. Any modification to machine data or equipment configuration
or to the interconnection site of the Small Generator Facility not agreed to in writing by the Utility and
the Interconnection Customer may be deemed a withdrawal of the Application and may require
submission of a new Application, unless proper notification of each party by the other and a reasonable
time to cure the problems created by the changes are undertaken.

3.5. Site Control. Documentation of site control must be submitted for Small Generator Facility
additions with the Complete Application. Site control may be demonstrated through:

3.5.1. Ownership of, a leasehold interest in, or a right to develop a site for the purpose of
constructing a Small Generator Facility.

3.5.2. An option to purchase or acquire a leasehold site for such purpose.
3.5.3. An exclusive or other business relationship between Small Generator Facility and the
entity having the right to sell, lease or grant the Small Generator Facility the right to possess or occupy a
site for such purpose.
3.6. Dispute Resolution. Each Party shall make every reasonable attempt to resolve disputes in a

prompt, equitable, good faith manner. Where possible, dispute resolution will be conducted in an
informal, expeditious manner in order to reach resolution with minimal costs and delay. If the parties fail
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to settle their dispute, either party may make a filing with the Commission for adjudication of the dispute
(e.g., file a complaint).

3.7. If the Interconnection Request is for a Small Generator Facility that includes multiple energy
production devices at a site for which the Interconnection Customer seeks a single Point of
Interconnection, the Interconnection Request shall be evaluated on the basis of the aggregate Electric
Nameplate Capacity of multiple devices.

3.8. If the Interconnection Request is for an increase in capacity for an existing Small Generator
Facility, the Interconnection Request shall be evaluated on the basis of the new total Electric Nameplate
Capacity of the Small Generator Facility.

3.9. The Utility shall maintain records of all Interconnection Requests received, the times required to
complete Interconnection Request approvals and disapprovals, and any justification for the actions taken
on the Interconnection Requests. The Utility shall keep such records on file for a minimum of three
years.

3.10. Once an Interconnection Request is deemed complete by the Utility, any modification other
than a Minor Equipment Modification to the proposed Small Generator Facility or Interconnection
Equipment, or Minor Equipment Modification that would not affect the application of the screens in
Levels 1 or 2, and that is not agreed to in writing by the Utility, shall require submission of a new
Interconnection Request.

3.11. To minimize costs, the Utility may propose to interconnect more than one Small Generator
Facility of a single customer at a single Point of Interconnection provided such interconnection is
supportable by the customer’s facilities. A request for such interconnection shall not be unreasonably
refused. An Interconnection Customer, however, may elect to pay the entire cost of a separate
Interconnection Facility.

3.12. Maintenance and Testing. Each Interconnection Customer shall conduct periodic maintenance
and testing of its Small Generator Facility in accordance with the provisions of IEEE 1547 relating to
maintenance and testing.

4. Interconnection Request, Review, and Approval Procedures.

4.1. Level 1 Interconnections.

4.1.1. Application. All Level 1 Small Generator Facilities shall use the standard Interconnection
Request Form contained in Appendix A.

4.1.2. Application Fees. A maximum fee of Thirty Dollars ($30) shall be charged for all Level 1
applications.
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4.1.3. Each Utility shall adopt a Level 1 interconnection review procedure as set forth in Section
4.1.6 for all Small Generator Facilities that meet the screening criteria in Section 3.6. A Utility shall not
impose additional requirements not specifically authorized under this Section.

4.1.4. Level 1 Screening Criteria. For interconnection of a proposed Small Generator Facility the
Utility shall utilize the Level 1 procedure set forth in 4.1.6 if the Small Generator Facility meets the
following criteria:

a. The Small Generator Facility utilizes inverter-based technology and customer
Interconnection Equipment that is non-islanding, UL listed, and Certified in accordance with
the provisions contained in Appendix C.

b. The Small Generator Facility has an Electric Nameplate Capacity of 25 kW or less and is
proposing to interconnect to distribution facilities operating at 69kV or less.

c. The interconnection will not cause the aggregated generation on the radial distribution
circuit including the proposed generator to exceed 15% of the Line Section annual peak,
three-phase load or 5% of the Line Section annual peak, single-phase load as measured at the
substation. Should the generator fail this screening criterion, the Utility shall proceed with
interconnection if it determines that the generator can still be interconnected in a safe,
reliable manner.

d. For interconnection to the load side of Spot Network protectors, the aggregated
generation including the proposed generator must not exceed 5% of a Spot Network's
maximum load.

e. Ifthe proposed Small Generator Facility is to be interconnected on a single-phase shared
secondary, the aggregate generation capacity on the shared secondary, including the
proposed Small Generator Facility, will not exceed 25 kW.

f. If the proposed Small Generator Facility is single-phase and is to be interconnected on a
center tap neutral of a 240 volt service, its addition shall not create an imbalance between the
two sides of the 240 volt service of more than 20% of the nameplate rating of the service
transformer.

4.1.5. Level 1 Review Procedure.
a. Upon receipt of a standard Level 1 Interconnection Request provided in Appendix A the
Utility shall within ten (10) Business Days inform the Applicant that the Interconnection
Request is either complete or incomplete, and if incomplete provide a list of the missing

items.

b. In the event the Utility does not have a record of receipt of the Interconnection Request,
the Applicant will provide the Utility with an additional copy of the Interconnection Request.

16



150CSR33

If the Applicant can demonstrate by return mail receipt that the original Interconnection
Request was delivered to the Utility, the Utility shall be required to forgo the initial 10-day
response period and immediately complete their evaluation of the Interconnection Request
within 3 business days of receipt of the Applicant's re-submittal.

c. Utility Verification. The Utility verifies Small Generator Facility equipment can be
interconnected safely and reliably using Level 1 screens set forth in Section 4.1.4. This can
take up to 15 Business Days after receipt of a complete Interconnection Request.

d. Certificate of Completion. Before service is provided by the Utility, the Interconnection
Customer shall submit a Certificate of Completion as provided in Appendix D to the EDC.

e. Conformance Test. The Interconnection Customer shall provide the completed
Certificate of Completion, three executed copies of the Interconnection Agreement and the
proposed schedule and plan for completing the tests required by IEEE 1547 to the Utility.
Within ten (10) Business Days following the receipt of the above items by the Utility or
within the time limits agreed to by the Parties, the Interconnection Customer shall complete
all testing required by IEEE 1547. The Ultility may choose to be present at the Small
Generator Facility during the testing of the proposed interconnection. The Interconnection
Customer shall provide the test results to the Utility. If the Utility identifies problems with
the inspection, if the test results are unsatisfactory, or if the Utility does not agree with the
customer's periodic test procedures, the Utility will notify the customer in writing within ten
(10) Business Days with the deficiencies clearly identified. The Utility may withhold
authorization for parallel operation until such deficiencies have been properly corrected.

f. The Small Generator Facility shall obtain approval by all local or municipal electric code
officials with jurisdiction over the interconnection.

4.1.6. Unless the Utility can demonstrate that the Small Generator Facility cannot be
interconnected safely and reliably, the Utility shall execute the standard Level 1 Interconnection
Agreement as provided in Appendix E.

4.1.7. If the Small Generator Facility is not approved under a Level 1 review, the Interconnection
Customer may submit a new Interconnection Request for consideration under Level 2 procedures
specified herein without sacrificing the original Queue Position.

4.2. Level 2 Interconnections.

4.2.1. Application. Level 1 Small Generator Facilities that were not approved under a Level 1

review and all Level 2 Small Generator Facilities shall use the standard Interconnection Request Form

contained in Appendix B.

4.2.2. Application Fees. A maximum fee of Fifty Dollars ($50) plus $1 per kW of capacity shall
be charged for all Level 2 applications.
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4.2.3. Each Utility shall adopt a Level 2 interconnection review procedure as set forth in Section
4.2.5 for all Small Generator Facilities that meet the screening criteria in Section 3.6. An EDC shall not
impose additional requirements not specifically authorized under this Section.

4.2.4. Level 2 Screening Criteria. For interconnection of a proposed Small Generator Facility the
Utility shall utilize the procedures set forth in 4.2.5 if the Small Generator Facility meets all of the
following screening criteria:

a. The Small Generator Facility has an Electric Nameplate Capacity of 2 MW or less, is
Certified in accordance with the provisions contained in Appendix C, does not qualify under
the requirements for a Level 1 interconnection, and is proposing to interconnect to
distribution facilities operating at 69kV or less, provided that an industrial customer that is
served at a higher transmission level may meet this criteria.

b. The interconnection will not cause the aggregated generation on the radial distribution
circuit including the proposed generator to exceed 15% of the Line Section annual peak,
three-phase load or 5% of the Line Section annual peak, single-phase load as measured at the
substation. If the generator fails this screening criterion, the Utility shall proceed with
interconnection if it determines that the generator can still be interconnected in a safe,
reliable manner.

c. For interconnection to the load side of Spot Network protectors, the aggregated
generation including the proposed generator must not exceed 5% of a Spot Network's
maximum load.

d. The aggregated generation on the radial distribution circuit including the proposed
generator will not contribute more than 10% to the distribution circuit's maximum fault
current at the point on the high voltage (primary) level nearest the proposed point of common
coupling.

e. The proposed Small Generating Facility, in aggregate with other generation on the
distribution circuit, will not cause any distribution protective devices and equipment
(including but not limited to substation breakers, fuse cutouts, and line reclosers), or
Interconnection Customer equipment on the system to exceed 80% of the short circuit
interrupting capability; nor is the interconnection proposed for a circuit that already exceeds
80% of the short circuit interrupting capability.

f.  The proposed Small Generating Facility, in aggregate with other generation
interconnected to the distribution low voltage side of the substation transformer feeding the
distribution circuit where the Small Resource proposes to interconnect, will not exceed 10
MW in an area where there are known or posted transient stability limitations to generating
units located in the general electrical vicinity (e.g., 3 or 4 transmission voltage level busses
from the point of interconnection).
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g. If the proposed Small Generator Facility is to be interconnected on a single-phase shared
secondary, the aggregate generation capacity on the shared secondary, including the
proposed Small Generator Facility, will not exceed 25 kW.

4.2.5. Level 2 Review Procedure.

a. Upon receipt of a standard Level 2 Interconnection Request provided in Appendix B, the
Utility shall within ten (10) Business Days inform the Applicant that the Interconnection
Request is either complete or incomplete, along with a list of the missing items.

b. In the event the Utility does not have a record of receipt of the Interconnection Request,
the Applicant shall provide the Utility with an additional copy of the Interconnection
Request. If the Applicant can demonstrate by return mail receipt that the original
Interconnection Request was delivered to the Utility, the Utility shall be required to forgo the
initial 10-day response period and immediately complete their evaluation of the
Interconnection Request within 3 business days of receipt of the Applicant's re-submittal.

c. The Utility verifies Small Generator Facility equipment can be interconnected safely and
reliably using the Level 2 screens set forth in Section 4.2.4. This can take up to 25 Business
Days after receipt of a complete Interconnection Request.

d. Certificate of Completion. Before service is provided by the Utility, the Interconnection
Customer shall submit a Certificate of Completion as provided in Appendix D to the Utility.

e. Conformance Test. The interconnection customer shall provide the completed Certificate
of Completion, three executed copies of the Interconnection Agreement and the proposed
schedule and plan for completing the tests required by IEEE 1547 to the Utility. Within ten
(10) Business Days following the receipt of the above items by the Utility or within the time
limits agreed to by the Parties, the Interconnection Customer shall complete all testing
required by IEEE 1547. The Utility may choose to be present at the Small Generator Facility
during the testing of the proposed interconnection. The Interconnection Customer shall
provide the test results to the Utility. If the Utility identifies problems with the inspection, if
the test results are unsatisfactory, or if the Utility does not agree with the customer's periodic
test procedures, the Utility shall notify the customer in writing within ten (10) Business Days
with the deficiencies clearly identified. The Utility may withhold authorization for parallel
operation until such deficiencies have been properly corrected.

f.  The Small Generator Facility shall obtain approval by all local or municipal electric code
officials with jurisdiction over the interconnection.

4.2.6. Unless the Utility can demonstrate that the Small Generator Facility cannot be

interconnected safely and reliably, the Utility shall sign the approval line on the Interconnection Request

Form and execute the standard Level 2 Interconnection Agreement as provided in Appendix F.
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4.2.7. Isolation Device. Unless otherwise prohibited by state regulation and if required by Utility
operating practices, all Level 2 Small Generator Facilities shall be capable of being isolated from the
Utility by means of a lockable, visible-break isolation device readily accessible by the Utility. Unless a
readily accessible load break device is otherwise provided in the interconnection system, the isolation
device shall be capable of interrupting load. The isolation device shall be installed, owned, and
maintained by the owner of the Small Generator Facility and located between the Small Generator
Facility and the Point of Interconnection. A draw-out type circuit breaker with the provision for
padlocking at the draw-out position can be considered an isolation device for purposes of this
requirement. Alternatively, the Interconnection Customer, at its option, may elect to provide the Utility
access to an isolation device that is contained in a building or area that may be unoccupied and locked or
not otherwise readily accessible to the Utility, by providing a lockbox capable of accepting a lock
provided by the Utility that will provide ready access to the isolation device. Where a lockbox is
required, the Interconnection Customer shall install the lockbox in a location that is readily accessible by
the Utility and the Interconnection Customer shall affix a placard in a location acceptable to the Utility
that provides clear instructions to its operating personnel on how to gain access to the isolation device.
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APPENDICES:

APPENDIX A - INTERCONNECTION REQUEST FORM (LEVEL 1)
APPENDIX B - INTERCONNECTION REQUEST FORM (LEVEL 2)
APPENDIX C - CERTIFICATION REQUIREMENTS

APPENDIX D - CERTIFICATE OF COMPLETION

APPENDIX E - INTERCONNECTION AGREEMENT (LEVEL 1)
APPENDIX F - INTERCONNECTION AGREEMENT (LEVEL 2)
APPENDIX G - RELEVANT CODES AND STANDARDS
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APPENDIX A - INTERCONNECTION REQUEST FORM (LEVEL 1)
Contact Information

Interconnection Customer

Company Name or Individual: Contact Person:
Mailing Address:

City: State: Zip Code:
Telephone (Daytime): (Evening):

Facsimile Number: E-Mail Address:)
Alternative Contact Information (if different from Applicant)

Name:

Mailing Address:

City: State: Zip Code:
Telephone (Daytime): (Evening):

Facsimile Number: E-Mail Address:)

Facility Information

- Location (if different from above):
Utility:
Account Number (existing Utility customers):
Inverter Manufacturer:

Model
Nameplate Rating: (kW) (kVA) (AC Volts) Single or Three Phase
System Design Capacity: (kW) (kVA)

Prime Mover: Photovoltaic O Reciprocating Engine O Fuel CellO TurbineD
Other

Energy Source: Solar O Wind O Hydro O Natural Gas O Fuel Oil O
Other

Is the inverter Certified? O Yes ONo (If yes, attach manufacturer’s cut sheet showing listing
and label information from the appropriate listing authority, e.g. UL 1741 listing)

Estimated Install Date: Est. In-Service Date:
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APPENDIX B - INTERCONNECTION REQUEST FORM (LEVEL 2)

Customer:
Name: Phone:( )
Address: Municipality:

Consulting Engineer or Contractor:

Name: Phone:( )
Address:

Estimated In-Service:

Existing Electric Service:

Capacity: Amps Voltage: Volts
Service Character: Single Phase O Three Phase O Secondary O
3 Phase Transformer Connection 0O Wye O Delta

Location of Protective Interface Equipment on Property:
(include address if different from customer address) Attention:

Address:
City: State: Zip:
Phone: Fax:

List interconnection components/system(s) to be used in the Small
Generators Facility that are Certified

Component/System NRTL Providing Label& Listing

1.

2

3.

4.

5.

Please provide copies of manufacturer brochures or technical specification

Energy Production Equipment/Inverter Information:

O Synchronous O Induction O Inverter O Other
Rating: kW  Rating; kVA
Rated Voltage: Amps
System Type Tested (Total System): O Yes O No; attach product literature
System Design Capacity: kw) (kVA)
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For Synchronous Machines:

Manufacturer:

Model No. Version No.

Submit copies of the Saturation Curve and the Vee Curve
0O Salient O Non-Salient

Torque: lb-ft Rated RPM: Field Amperes at
rated generator voltage and current and % PF over-excited
Type of Exciter:

Output Power of Exciter:
Type of Voltage Regulator:

Locked Rotor Current: Amps Synchronous Speed: RPM
Winding Connection: Min. Operating Freq./Time:

Generator Connection: O Delta O Wye 0O Wye Grounded
Direct-axis Synchronous Reactance (Xd) ohms

Direct-axis Transient Reactance(X’d) ohms

Direct-axis Sub-transient Reactance (Xd) ohms

For Induction Machines:

Manufacturer:

Model No. Version No.

Locked Rotor Current: Amps

Rotor Resistance (Rr) ohms Exciting Current____ Amps
Rotor Reactance (Xr) ohms Reactive Power Required:
Magnetizing Reactance (Xm) ohms VARs (Full Load)
Stator Reactance (Rs) ohms VARs (Full Load)
Stator Reactance (Xs) ohms

Short Circuit Reactance(X’d) ohms

Phases: O Single O Three-Phase

Frame Size: Design Letter: Temp. Rise: OC.

For Inverter Based Facilities:

Inverter:

Manufacturer; Model:
Type: Forced Commutated Line Commutated

Rated Output Amps Volts
Efficiency %Power Factor %

DC Source/Prime Mover:

O Solar O Wind O Hydro O Other
Rating: kW Rating: kVA
Rated Voltage: Volts
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Open Circuit Voltage (If applicable): Volts
Rated Current: Amps
Short Circuit Current (If applicable): Amps

Other Facility Information

The following items must be attached to this form to be considered complete:
One Line Diagram attached: O Yes O No
Plot Plan attached: O Yes O No
Installation Test Plan attached: O Yes O No

Customer Signature:

CUSTOMER TITLE DATE
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APPENDIX C — CERTIFICATION REQUIREMENTS

1. Small Generating Facility equipment proposed for use separately or packaged with other equipment
in an interconnection system shall be considered certified for interconnected operation if it has been
tested in accordance IEEE 1547.1 in compliance with the appropriate codes and standards referenced
below in Appendix G by any Nationally Recognized Testing Laboratory (NRTL) recognized by the
United States Occupational Safety and Health Administration to test and certify interconnection
equipment pursuant to the relevant codes and standards listed in Appendix G, (2) it has been labeled and
is publicly listed by such NRTL at the time of the interconnection application, and (3) such NRTL makes
readily available for verification all test standards and procedures it utilized in performing such
equipment certification, and, with consumer approval, the test data itself. The NRTL may make such
information available on its web site and by encouraging such information to be included in the
manufacturer's literature accompanying the equipment.

2. The Interconnection Customer must verify that the intended use of the Interconnection Equipment
falls within the use or uses for which the Interconnection Equipment was labeled, and listed by the
NRTL.

3. Certified Interconnection Equipment shall not require further type-test review, testing, or additional
equipment to meet the requirements of this Standard Small Generator Interconnection Procedure;
however, nothing herein shall preclude the need for an on-site Witness Test nor follow-up production
testing by the Interconnection Customer.

4. If the Certified Interconnection Equipment package includes only interface components (switchgear,
inverters, or other interface devices), then an Interconnection Customer must show that the generator or
other electric source being utilized with the equipment package is compatible with the equipment
package and is consistent with the testing and listing specified for this type of interconnection equipment.

5. Provided the generator or electric source, when combined with the equipment package, is within the
range of capabilities for which it was tested by the NRTL, and does not violate the interface components'
labeling and listing performed by the NRTL, no further design review, testing or additional equipment on
the customer side of the point of common coupling shall be required to meet the requirements of this
interconnection procedure.

6. Interconnection Equipment does not include equipment provided by the utility.
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APPENDIX D - SMALL GENERATOR FACILITY CERTIFICATE OF COMPLETION

Installation Information Check if owner-installed

Interconnection Customer: Contact Person:

Mailing Address:

Location of Small Generator Facility (if different from above):

City: State: Zip Code:
Telephone (Daytime): (Evening):
Facsimile Number: E-Mail Address:
Electrician:

Name:

Mailing Address:

City: State: Zip Code:
Telephone (Daytime): (Evening):
Facsimile Number: E-Mail Address:

License number:

Date Interconnection Agreement approved by the Company:

Application ID number:

Electrical Inspection:
The system has been installed and inspected in compliance with the local Building/Electrical

Code of
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Signed

Name (printed):

Date:
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APPENDIX E — INTERCONNECTION AGREEMENT (LEVEL 1)

This Agreement is made and entered into this day of by and between
,a , organized and
existing under the laws of the State of , ("Interconnection Customer,")
and ' ,a , existing under
the laws of the State of , ("Utility"). Interconnection

Customer and Utility each may be referred to as a "Party," or collectively as the "Parties."
Recitals:
Whereas, Interconnection Customer is proposing to develop a Small Generator Facility, or

generating capacity addition to an existing Small Generator Facility, consistent with the Interconnection
Request completed by Interconnection Customer on ; and

Whereas, Interconnection Customer desires to interconnect the Small Generator Facility with
Utility's Electric Distribution System.

Now, therefore, in consideration of and subject to the mutual covenants contained herein, the Parties
agree as follows:

1) Construction of the Small Generator Facility. The Interconnection Customer may proceed to
construct (including operational testing not to exceed 2 hours) the Small Generator Facility once
conditional approval to interconnect a Small Generator Facility has been provided by the Utility.

2) Final Interconnection and Operation. The Interconnection Customer may operate the Small Generator
Facility and interconnect with the Utility's Electric Distribution System once all of the following have
occurred:

a) Electrical Inspection: Upon completing construction, the Interconnection Customer will cause
the Small Generator Facility to be inspected by the-local electrical wiring inspector with jurisdiction.

b) Certificate of Completion: The Interconnecting Customer returns the Certificate of Completion
to the Utility at address noted.

c) Utility has either waived the right to a Witness Test in the Interconnection Request, or completed
its Witness Test as per the following:

i) Utility Right of Inspection. Within ten business days after receipt of the Certificate of

Completion, the Utility may, upon reasonable notice and at a mutually convenient time, conduct
a Witness Test of the Small Generator Facility to ensure that all equipment has been
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appropriately installed and that all electrical connections have been made in accordance with
applicable codes.

ii) Ifthe Utility does not perform the Witness Test within ten business Days or by mutual
agreement of the Parties, the Witness Test is deemed waived.

d) Suitable Utility metering equipment required under applicable tariffs must be installéd and tested
in accordance with applicable ANSI standards.

3) Periodic Testing. All interconnection-related protective functions and associated batteries shall be
periodically tested at intervals specified by the manufacturer, system integrator, or authority having
jurisdiction over the DR interconnection. Periodic test reports or a log for inspection shall be maintained
in accordance with the provisions of IEEE 1547.

4) Access. The Utility shall have access to the disconnect switch and metering equipment of the Small
Generator Facility at all times. The Utility shall provide reasonable notice to the customer when possible
prior to using its right of access.

5) Disconnection. The Utility may temporarily disconnect the Small Generator Facility upon the
following conditions: ‘

a) For scheduled outages upon reasonable notice
b) For unscheduled outages or emergency conditions

¢) If the Small Generating Small Generator Facility does not operate in the manner consistent with
this Agreement

d) The Utility has the right to disconnect the Small Generator Facility in the event of improper
installation or failure to pass the Witness Test.

€) The Interconnection Equipment used by the Small Generator Facility is de-listed by the
Nationally Recognized Testing Laboratory that provided the listing at the time the interconnection
was approved and the Utility shows that the Interconnection Equipment has the potential to cause a
safety, reliability or a power quality problem.

6) Termination. This Agreement may be terminated under the following conditions:

a) By Interconnection Customer. The Interconnection Customer may terminate this Agreement by
providing written notice to the Utility.

b) By the Utility. The Utility may terminate this Agreement (1) if the Small Generator Facility fails
to operate for any consecutive 12-month period, or (2) the Customer fails to remedy a violation of
terms of this Agreement.
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7) Permanent Disconnection. In the event the agreement is terminated, the Utility shall have the right to
disconnect its facilities or direct the customer to disconnect its Small Generator Facility.

8) Disputes. Each Party agrees to attempt to resolve all disputes regarding the provisions of the
interconnection procedures promptly, equitably and in a good faith manner

9) Governing Law, Regulatory Authority, and Rules. The validity, interpretation and enforcement of
this Agreement and each of its provisions shall be governed by the laws of the State of West Virginia,
without regard to its conflicts of law principles. This Agreement is subject to all Applicable Laws and
Regulations. Each Party expressly reserves the right to seek changes in, appeal, or otherwise contest any
laws, orders, or regulations of a Governmental Authority.

10) Survival Rights. This agreement shall continue in effect after termination to the extent necessary to
allow or require either Party to fulfill rights or obligations that arose under the Agreement.

11) Assignment/Transfer of Ownership of the Small Generator Facility: This Agreement shall survive the
transfer of ownership of the Small Generator Facility to a new owner when the new owner agrees in
writing to comply with the terms of this Agreement and so notifies the Utility.

12) Insurance. The Interconnection Customer with a Small Generator Facility with an Electric Nameplate
Capacity of 25kW or less shall be required to maintain general liability insurance in the amount of one
hundred thousand dollars ($100,000) under the terms of this Agreement.

13) Notice. Unless otherwise provided in this Agreement, any written notice, demand, or request required
or authorized in connection with this Agreement ("Notice") shall be deemed properly given if delivered
in person, delivered by recognized national courier service, or sent by first class mail, postage prepaid, to
the person specified below:

If to Interconnection Customer:

Interconnection Customer:

Attention:

Address:

City: State: Zip:
Phone: Fax:

If to Utility:

Attention:

Address:

City: State: Zip:
Phone: Fax:
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their respective
duly authorized representatives.

For Utility:
Name:

Title:
Date:

For the Interconnection Customer:

Name:
Title:
Date:
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APPENDIX F - INTERCONNECTION AGREEMENT (LEVEL 2)

This Agreement is made and entered into this day of by and between
,a organized and existing under the laws of the
State of , (“Interconnection Customer,”) and ,a

, existing under the laws of the State of
, (“Utility”). Interconnection Customer and Ultility each
may be referred to as a “Party,” or collectively as the “Parties.”

Recitals:

Whereas, Interconnection Customer is proposing to develop a Small Generator Facility, or
~ generating capacity addition to an existing Small Generator Facility, consistent with the Interconnection
Request completed by Interconnection Customer on ; and

Whereas. Interconnection Customer desires to interconnect the Small Generator Facility with
Utility’s Electric Distribution System.
" Now, therefore, in consideration of and subject to the mutual covenants contained herein, the Parties
agree as follows:

Article 1. Scope and Limitations of Agreement

1.1. This Agreement shall be used for all approved Level 2 Interconnection Requests according to the
procedures set forth in the Standard Small Generator Interconnection Procedures.

1.2. This Agreement governs the terms and conditions under which the Small Generator Facility will
interconnect to, and operate in Parallel with, Utility’s Electric Distribution System.

1.3. This Agreement does not constitute an agreement to purchase or deliver the Interconnection
Customer’s power.

1.4. Nothing in this Agreement is intended to affect any other agreement between Utility and the
Interconnection Customer. However, in the event that the provisions of this agreement are in conflict
with the provisions of other Utility tariffs, the Utility tariff shall control,

1.5. Responsibilities of the Parties

1.5.1. The Parties shall perform all obligations of this Agreement in accordance with all Applicable
Laws and Regulations, Codes and Standards, Operating Requirements, and Good Utility Practice.

1.5.2. The Interconnection Customer shall construct, interconnect, operate and maintain its Small
Generator Facility, and construct, operate, and maintain its Interconnection Equipment in accordance
with the applicable manufacturer’s recommended maintenance schedule, in accordance with this
Agreement, and with Good Ultility Practice.
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1.5.3. Utility shall construct, own, operate, and maintain its Electric Distribution System and
Interconnection Facilities in accordance with this Agreement, and with Good Ultility Practice.

1.5.4. The Interconnection Customer agrees to construct its facilities or systems in accordance with
applicable specifications that meet or exceed those provided by PIM’s Small Generator Technical
Requirements and Standards, the National Electrical Code, National Electrical Safety Code, the
American National Standards Institute, IEEE, Underwriters Laboratories, any Operating Requirements in
effect at the time of construction, and other applicable national and State codes and standards. The
Interconnection Customer agrees to design, install, maintain, and operate its Small Generator Facility so
as to reasonably minimize the likelihood of a disturbance adversely affecting or impairing the Electric
Distribution System or equipment of the Utility.

1.5.5. Each Party shall operate, maintain, repair, and inspect, and shall be fully responsible for the
facilities that it now or subsequently may own unless otherwise specified in the Attachments to this
Agreement. Each Party shall be responsible for the safe installation, maintenance, repair and condition of
their respective lines and appurtenances on their respective sides of the Point of Interconnection.

1.6. Parallel Operation Obligations. Once the Small Generator Facility has been authorized to
commence parallel operation, the Interconnection Customer shall abide by all written rules and
procedures developed by the Utility which pertain to the Parallel operation of the Small Generator
Facility, copies of which are provided in Attachment to this Agreement.

1.7. Metering. The Interconnection Customer shall not be responsible for the cost of the purchase,
installation, operation, maintenance, testing, repair, and replacement of metering and data acquisition
equipment unless obligations consistent with the Rules of the Public Service Commission of West
Virginia are specified in Attachments to this Agreement.

1.8. Reactive Power, The Interconnection Customer shall design its Small Generator Facility to maintain
a composite power delivery at continuous rated power output at the Point of Common Coupling at a
power factor within the range of 0.95 leading to 0.95 lagging. Utility may also require the
Interconnection Customer to follow a voltage or VAR schedule applicable to similarly situated
generators in the control area on a comparable basis and which shall be clearly specified in the Attached
Utility procedures. Under no circumstance shall these additional requirements for reactive power support
exceed the normal operating capabilities of the Small Generator Facility.

1.9. Capitalized Terms, Capitalized terms used herein shall have the meanings specified in
the Interconnections Standards or the body of this Agreement.

Article 2. Inspection, Testing, Authorization, and Right of Access
2.1. Equipment Testing and Inspection. The Interconnection Customer shall test and inspect its Small

Generator Facility and Interconnection Facilities prior to interconnection, and in accordance with the
PJM Small Generator Technical Requirements and Standards. The Interconnection Customer shall not
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operate its Small Generator Facility in Parallel with Utility’s Electric Distribution System without prior
written authorization by the Utility as provided for in 2.1.1.

2.1.1. Prior to Parallel Operation, the Interconnection Customer shall provide the Utility a completed
Certificate of Completion. Within ten Business Days after receipt of the Certificate of Completion, the
Utility may conduct a Witness Test, The Witness Test shall be conduced only upon reasonable notice and
at a mutually convenient time within the ten day period. If the Utility does not conduct the Witness Test
within ten Business Days or within the time otherwise mutually agreed to by the Parties, the Witness Test
is deemed waived. If the Witness Test is successful or alternatively if the Witness Test is waived, the
Utility shall affix an authorized signature to the Certificate of Completion and return it to the
Interconnection Customer approving the interconnection and authorizing Parallel Operation. Such
authorization shall not be unreasonably withheld, conditioned, or delayed.

2.1.2. If the Witness Test is not successful, the Utility shall have the right to disconnect the Small
Generator Facility until such time as changes are made to address the deficiencies identified tin the
Witness Test and another Witness Test can be scheduled.

2.1.3. To the extent that the Interconnection Customer decides to conduct interim testing of the
Small Generator Facility prior to the Witness Test, it may request that the Utility observe these tests and
that these tests be deleted from the final Witness Test. The Utility may, at its own expense, send qualified
personnel to the Small Generator Facility to observe such interim testing.

2.2. Right of Access, The Utility shall have access to the disconnect switch and metering equipment of
the Small Generator Facility at all times. The Utility shall provide reasonable notice to the customer
when possible prior to using its right of access.

Article 3. Effective Date, Term, Termination, and Disconnection.
3.1. Effective Date. This Agreement shall become effective upon execution by the Parties.
3.2. Term of Agreement. This Agreement shall become effective on the Effective Date and shall remain
in effect for a period of ten years from the Effective Date or such other longer period as the
Interconnection Customer may request and shall be automatically renewed for each successive one-year
period thereafter, unless terminated earlier in accordance with Article 3.3 of this Agreement.
3.3. Termination. No termination shall become effective until the Parties have complied with all
Applicable Laws and Regulations applicable to such termination. 3.3.1 The Interconnection Customer
may terminate this Agreement at any time by giving the Utility 20 Business Days written notice.

3.3.2. Either Party may terminate this Agreement after Default pursuant to Article 6.6.

3.3.3. Upon termination of this Agreement, the Small Generator Facility will be disconnected from

the Utility’s Electric Distribution System. The termination of this Agreement shall not relieve either
Party of its liabilities and obligations, owed or continuing at the time of the termination.
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3.3.4. This provisions of this Article shall survive termination or expiration of this Agreement.

3.4. Temporary Disconnection. The Utility may temporarily disconnect the Small Generator Facility
from its Electric Distribution System for so long as reasonably necessary in the event one or more of the
following conditions or events occurs: 3.4.1 Emergency Conditions-“Emergency Condition” shall mean a
condition or situation: (1) that in the judgment of the Party making the claim is imminently likely to
endanger life or property; or (2) that, in the case of the Utility, is imminently likely (as determined in a
non-discriminatory manner) to cause a material adverse effect on the security of, or damage to the
Electric Distribution System, the Utility’s Interconnection Facilities or (3) that, in the case of the
Interconnection Customer, is imminently likely (as determined in a non-discriminatory manner) to cause
a material adverse effect on the security of, or damage to, the Small Generator Facility or the
Interconnection Equipment. Under Emergency Conditions, the Utility or the Interconnection Customer
may immediately suspend interconnection service and temporarily disconnect the Small Generator
Facility, The Utility shall notify the Interconnection Customer promptly when it becomes aware of an
Emergency Condition that may reasonably be expected to affect

the Interconnection Customer’s operation of the Small Generator Facility. The Interconnection Customer
shall notify the Utility promptly when it becomes aware of an Emergency Condition that may reasonably
be expected to affect Utility’s Electric Distribution System, To the extent information is known, the
notification shall describe the Emergency Condition, the extent of the damage or deficiency, the expected
effect on the operation of both Parties’ facilities and operations, its anticipated duration, and the
necessary corrective action.

3.4.2. Routine Maintenance, Construction, and Repair - the Utility may interrupt interconnection
service or curtail the output of the Small Generator Facility and temporarily disconnect the Small
Generator Facility from the Utility’s Electric Distribution System when necessary for routine
maintenance, construction, and repairs on Electric Distribution System. The Utility shall provide the
Interconnection Customer with five Business Days notice prior to such interruption. The Utility shall use
reasonable efforts to coordinate such reduction or temporary disconnection with the Interconnection
Customer.

3.4.3. Forced Outages - During any forced outage, the Utility may suspend interconnection service to
effect immediate repairs on the Utility’s Electric Distribution System. The Utility shall use reasonable
efforts to provide the Interconnection Customer with prior notice. If prior notice is not given, the Utility
shall, upon request, provide the Interconnection Customer written documentation after the fact explaining
the circumstances of the disconnection.

3.4.4. Adverse Operating Effects - the Utility shall provide the Interconnection Customer with a
written notice of its intention to disconnect the Small Generator Facility if, based on Good Utility
Practice, the Utility determines that operation of the Small Generator Facility will likely cause disruption
or deterioration of service to other customers served from the same electric system, or if operating the
Small Generator Facility could cause damage to the Utility’s Electric Distribution System. Supporting
documentation used to reach the decision to disconnect shall be provided to the Interconnection
Customer upon request. The Utility may disconnect the Small Generator Facility if, after receipt of the
notice, the Interconnection Customer fails to remedy the adverse operating effect within a reasonable
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time which shall be at least five Business Days from the date the Interconnection Customer receives the
Utility’s written notice supporting the decision to disconnect, unless Emergency Conditions exist in
which case the provisions of Article 3.4.1 apply.

3.4.5. Modification of the Small Generator Facility - The Interconnection Customer must receive
written authorization from the Utility before making any change to the Small Generator Facility that may
have a material impact on the safety or reliability of the Electric Distribution System. Such authorization
shall not be unreasonably withheld, Modifications shall be done in accordance with Good Utility
Practice, If the Interconnection Customer makes such modification without the Utility’s prior written
authorization, the latter shall have the right to temporarily disconnect the Small Generator Facility.

3.4.6. Reconnection - The Parties shall cooperate with each other to restore the Small Generator
Facility, Interconnection Facilities, and Utility’s Electric Distribution System to their normal operating
state as soon as reasonably practicable following a temporary disconnection.

Article 4. Cost Responsibility for Interconnection Facilities and Distribution
Upgrades -

4.1. Interconnection Facilities.

4.1.1. The Interconnection Customer shall be responsible for its share of all reasonable expenses,
including overheads, associated with (1) owning, operating, maintaining, repairing, and replacing its
Interconnection Equipment, and (2) operating, maintaining, repairing, and replacing the Utility’s
Interconnection Facilities.

4.2. Distribution Upgrades. The Utility shall design, procure, construct, install, and own any Distribution
Upgrades. The actual cost of the Distribution Upgrades, including overheads, shall be directly assigned to
the Interconnection Customer.

Article 5. Billing, Payment, Milestones, and Financial Security.
5.1. Billing and Payment Procedures and Final Accounting.

5.1.1. The Utility shall bill the Interconnection Customer for the design, engineering, construction,
and procurement costs of Utility provided Interconnection Facilities and Distribution Upgrades
contemplated by this Agreement on a monthly basis, or as otherwise agreed by the Parties. The
Interconnection Customer shall pay each bill within thirty (30) calendar days of receipt, or as otherwise
agreed to by the Parties.

5.1.2. Within ninety (90) calendar days of completing the construction and installation of the
Utility’s Interconnection Facilities and Distribution Upgrades to this Agreement, the Utility shall provide
the Interconnection Customer with a final accounting report of any difference between (1) the actual cost
incurred to complete the construction and installation and the budget estimate provided to the
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Interconnection Customer and a written explanation for any significant variation. (2) the Interconnection
Customer’s previous deposit and aggregate payments to the Utility for such Interconnection Facilities
and Distribution Upgrades. If the Interconnection Customer’s cost responsibility exceeds its previous
deposit and aggregate payments, the Utility shall invoice the Interconnection Customer for the amount
due and the Interconnection Customer shall make payment to the Utility within thirty (30) calendar days.
If the Interconnection Customer’s previous deposit and aggregate payments exceed its cost responsibility
under this Agreement, the Utility shall refund to the Interconnection Customer an amount equal to the
difference within thirty (30) calendar days of the final accounting, report.

5.2. Interconnection Customer Deposit, At least twenty (20) Business Days prior to the commencement
of the design, procurement, installation, or construction of a discrete portion of the Utility’s
Interconnection Facilities and Distribution Upgrades, the Interconnection Customer shall provide the
Utility with a deposit equal to 50% of the cost estimated for its Interconnection Facilities prior to its
beginning design of such facilities.

Article 6. Assignment, Liability, Indemnity, Force Majeure, Consequential Damages, and Default.

6.l. Assignment. This Agreement may be assigned by either Party upon fifteen (15) Business Days prior
written notice, and with the opportunity to object by the other Party. When required, consent to
assignment shall not be unreasonably withheld; provided that:

6.1.1. Either Party may assign this Agreement without the consent of the other Party to any affiliate
of the assigning Party with an equal or greater credit rating and with the legal authority and operational
ability to satisfy the obligations of the assigning Party under this Agreement;

6.1.2. The Interconnection Customer shall have the right to assign this Agreement, without the
consent of the Utility, for collateral security purposes to aid in providing financing for the Small
Generator Facility.

6.1.3. For a Generating Facility offsetting part or all of the load of a utility customer at a given site,
that customer is the Interconnection Customer and that customer may assign its Interconnection
Agreement to a subsequent occupant of the site. For a Generating Facility providing energy directly to a
Utility, the Interconnection Customer is the owner of the Generating Facility and may assign its
Interconnection Agreement to a subsequent owner of the Generating Facility. Assignment is only
effective after the assignee provides written notice of the assignment to the Utility and agrees to accept
the Interconnection Customer’s responsibilities under this Interconnection Agreement.

6.1.4  All other assignments shall require the prior written consent of the non-assigning Party, such
consent not to be unreasonably withheld; any

6.1.5 Any attempted assignment that violates this Article is void and ineffective. Assignment shall
not relieve a Party of its obligations, nor shall a Party’s obligations be enlarged, in whole or in part, by
reason thereof. An assignee is responsible for meeting the same obligations as the Interconnection
Customer. :
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6.2 Limitation of Liability

Each Party’s liability to the other Party for any loss, cost, claim, injury, liability, or expense,
including reasonable attorney’s fees, relating to or arising from any act or omission in its performance of
this Agreement, shall be limited to the amount of direct damage actually incurred. In no event shall
either Party be liable to the other Party for any indirect, special, consequential, or punitive damages,
except as specifically authorized by this Agreement.

6.3 Indemnity

6.3.1 This provision protects each Party from liability incurred to third Parties as a result of
carrying out the provisions of this Agreement. Liability under this provision is exempt from the general
limitations on liability found in Article 6.2.

6.3.2  Each Party shall at all times indemnify, defend, and hold the other Party harmless from, any
and all damages, losses, claims, including claims and actions relating to injury to or death of any person
or damage to property, demand, suits, recoveries, costs and expenses, court costs, attorney fees, and all
other obligations by or to third parties, arising out of or resulting from the indemnified Party’s) action or
failure to meet its obligations under this Agreement on behalf of the indemnifying Party, except in cases
of gross negligence or intentional wrongdoing by the indemnified Party.

6.3.3 If an indemnified Party is entitled to indemnification under this Article as a result of a claim
by a third party, the indemnifying Party shall, after reasonable notice from the indemnified Party, assume
the deference of such claim. If the indemnifying Party fails, after notice and reasonable opportunity to
proceed under this Article, to assume the defense of such claim, the indemnified Party may at the
expense of the indemnifying Party contest, settle or consent to the entry of any judgment with respect to,
or pay in full, such claim.

6.3.4 Ifthe indemnifying Party is obligated to indemnify and hold the indemnified Party harmless
under this Article, the amount owing to the indemnified Party shall be the amount of such indemnified
Party’s actual loss, net of any insurance or other recovery.

6.3.5 Promptly after receipt of any claim or notice of the commencement of any action or
administrative or legal proceeding or investigation as to which the indemnity provided for in this Artcile
may apply, the indemnified Party shall notify the indemnifying Party of such fact. Any failure of or
delay in such notification shall not affect a Party’s indemnification obligation unless such failure or delay
is materially prejudicial to the indemnifying Party.

6.4 Consequential Damages

Neither Party shall be liable under any provision of this Agreement for any losses, damages, costs or
expenses for any special, indirect, incidental, consequential, or punitive damages, including but not
limited to loss of profit or revenue, loss of the use of equipment, cost of capital, cost of temporary
equipment or services, whether based in whole or in part in contract, in tort, including negligence, strict
liability, or any other theory of liability; provided, however, that damages for which a Party may by liable
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to the other Party under another agreement will not be considered to be special, indirect, incidental, or
consequential damages hereunder. '

6.5 Force Majeure

6.5.1 Asused in this Article, a Force Majeure Event shall mean any act of God, labor disturbance,
act of the public enemy, war, acts of terrorism, insurrection, riot, fire, storm or flood, explosion, breakage
or accident to machinery or equipment, any order, regulation or restriction imposed by governmental,
military or lawfully established civilian authorities, or any other cause beyond a Party’s control. A Force
Majeure Event does not include an act of negligence or intentional wrongdoing.

6.5.2 If a Force Majeure Event prevents a Party from fulfilling any obligations under this
Agreement, the Party affected by the Force Majeure Event (“Affected Party”) shall promptly notify the
other Party of the existence of the Force Majeure Event. The notification must specify in reasonable
detail the circumstances of the Force Majeure Event, its expected duration, and the steps that the
Affected Party is taking to mitigate the effects of the event on its performance, and if the initial
notification was verbal, it should be promptly followed up with a written notification. The Affected
Party shall keep the other Party informed on a continuing basis of developments relating to the Force
Majeure Event until the event ends. The Affected Party will be entitled to suspend or modify its
performance of obligations under this Agreement (other than the obligation to make payments) only to
the extent that the effect of the Force Majeure Event cannot be reasonably mitigated by the Affected
Party. The Affected Party shall use reasonable efforts to resume its performance as soon as possible.

6.6 Default

6.6.1 Default exists where a Party has materially breached any provision of this Agreement, except
that no default shall exist where a failure to discharge an obligation (other than the payment of money) is
the result of a Force Majeure Event as defined in this Agreement, or the result of an act or omission of
the other Party.

6.6.2 Upon a default, the non-defaulting Party shall give written notice of such default to the
defaulting Party. Except as provided in Article 6.6.3, the defaulting Party shall have 60 calendar days
from receipt of the default notice within which to cure such default; provided however, if such default is
not capable of cure within 60 calendar days, the defaulting Party shall commence efforts to cure within
20 calendar days after notice and continuously and diligently pursue such cure within six months from
receipt of the default notice; and, if cured within such time, the default specified in such notice shall
cease to exist.

6.6.3 If a default is not cured as provided in this Article, or if a default is not capable of being
cured within the period provided for herein, the non-defaulting Party shall have the right to terminate this
Agreement by written notice at any time until cure occurs, and be relieved of any further obligation
hereunder and, whether or not that Party terminates this Agreement, to recover from the defaulting Party
all amounts due hereunder, plus all other damages and remedies to which it is entitled at law or in equity.
The provisions of this Article will survive termination of this Agreement.
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Article 7. Insurance.

The Interconnection Customer shall be required to maintain liability coverage under the terms of this
Agreement based upon the Electric Nameplate Capacity of the Small Generator Facility as follows:

7.1. The Interconnection Customer with a Small Generator Facility with an Electric Nameplate Capacity
up to 50 kW shall maintain general liability insurance in the amount of one hundred thousand dollars
($100,000).

7.2. The Interconnection Customer with a Small Generator Facility with an Electric Nameplate Capacity
of greater than 50 kW and up to 500 kW shall maintain general liability insurance in the amount of five
hundred thousand dollars ($500,000).

7.3. The Interconnection Customer with a Small Generator Facility with an Electric Nameplate Capacity

of greater than 500 kW shall maintain general liability insurance in the amount of one million dollars
($1,000,000).

Article 8. Dispute Resolution.

Each Party agrees to attempt to resolve all disputes regarding the provisions of these interconnection
procedures promptly, equitably and in a good faith manner.

Article 9. Miscellaneous. -

9.1. Governing Law, Regulatory Authority, and Rules. The validity, interpretation and enforcement of
this Agreement and each of its provisions shall be governed by the laws of the State of West Virginia,
without regard to its conflicts of law principles, This Agreement is subject to all Applicable Laws and
Regulations, Each Party expressly reserves the right to seek changes in, appeal, or otherwise contest any
laws, orders, or regulations of a Governmental Authority.

9.2. Amendment. The Parties may amend this Agreement by a written instrument duly executed by both
Parties.

9.3. No Third-party Beneficiaries. This Agreement is not intended to and does not create rights,
remedies, or benefits of any character whatsoever in favor of any persons, corporations, associations, or
entities other than the Parties, and the obligations herein assumed are solely for the use and benefit of the
Parties, their successors in interest and where permitted, their assigns.

9.4. Waiver.
9.4.1. The failure of a Party to this Agreement to insist, on any occasion, upon strict performance of

any provision of this Agreement will not be considered a waiver of any obligation, right, or duty of, or
imposed upon, such Party.
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9.4.2. Any waiver at any time by either Party of its rights with respect to this Agreement shall not be
deemed a continuing waiver or a waiver with respect to any other failure to comply with any other
obligation, right, duty of this Agreement, Termination or default of this Agreement for any reason by
Interconnection Customer shall not constitute a waiver of the Interconnection Customer’s legal rights to
obtain an interconnection from Utility. Any waiver of this Agreement shall, if requested, be provided in
writing.

9.5. Entire Agreement. This Agreement, including all Attachments, constitutes the entire Agreement
between the Parties with reference to the subject matter hereof, and supersedes all prior and
contemporaneous understandings or agreements, oral or written, between the Parties with respect to the
subject matter of this Agreement. There are no other agreements, representations, warranties, or
covenants which constitute any part of the consideration for, or any condition to, either Party’s
compliance with its obligations under this Agreement.

9.6. Multiple Counterparts. This Agreement may be executed in two or more counterparts,
each of which is deemed an original but all constitute one and the same instrument.

9.7. No Partnership. This Agreement shall not be interpreted or construed to create an association, joint
venture, agency relationship, or partnership between the Parties or to impose any partnership obligation
or partnership liability upon either Party. Neither Party shall have any right, power or authority to enter
into any agreement or undertaking for, or act on behalf of, or to act as or be an agent or representative of,
or to otherwise bind, the other Party.

9.8. Severability. If any provision or portion of this Agreement shall for any reason be held or adjudged
to be invalid or illegal or unenforceable by any court of competent jurisdiction or other Governmental
Authority, (1) such portion or provision shall be deemed separate and independent, (2) the Parties shall
negotiate in good faith to restore insofar as practicable the benefits to each Party that were affected by
such ruling, and (3) the remainder of this Agreement shall remain in full force and effect.

9.9. Environmental Releases. Each Party shall notify the other Party, first orally and then in writing, of
the release any hazardous substances, any asbestos or lead abatement activities, or any type of
remediation activities related to the Small Generator Facility or the Interconnection Facilities, each of
which may reasonably be expected to affect the other Party. The notifying Party shall (1) provide the
notice as soon as practicable, provided such Party makes a good faith effort to provide the notice no later
than 24 hours after such Party becomes aware of the occurrence, and (2) promptly furnish to the other
Party copies of any publicly available reports filed with any governmental authorities addressing such
events.

9.10. Subcontractors. Nothing in this Agreement shall prevent a Party from utilizing the services of any
subcontractor as it deems appropriate to perform its obligations under this Agreement; provided,
however, that each Party shall require its subcontractors to comply with all applicable terms and
conditions of this Agreement in providing such services and each Party shall remain primarily liable to
the other Party for the performance of such subcontractor.
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9.10.1. The creation of any subcontract relationship shall not relieve the hiring Party of any of its
obligations under this Agreement. The hiring Party shall be fully responsible to the other Party for the
acts or omissions of any subcontractor the hiring Party hires as if no subcontract had been made;
provided, however, that in no event shall the Utility be liable for the actions or inactions of the
Interconnection Customer or its subcontractors with respect to obligations of the Interconnection
Customer under this Agreement. Any applicable obligation imposed by this Agreement upon the hiring
Party shall be equally binding upon, and shall be construed as having application to, any subcontractor of
such Party. '

9.10.2. The obligations under this Article will not be limited in any way by any limitation of
subcontractor’s insurance.

Article 10. Notices.

10.1. General.

Unless otherwise provided in this Agreement, any written notice, demand, or request required or
authorized in connection with this Agreement (“Notice”) shall be deemed properly given if delivered in
person, delivered by recognized national courier service, or sent by first class mail, postage prepaid, to
the person specified below:

If to Interconnection Customer:

Interconnection Customer:

Attention:

Address:

City: State: Zip:
Phone: Fax: E-mail

If to Utility:
Utility:
Attention:

Address:

City: State: Zip:
Phone: Fax: E-mail

10.2. Billing and Payment, Billings and payments shall be sent to the addresses set out below:

Interconnection Customer:

Attention:

Address:

City: State: Zip:
Interconnection Customer:

Attention:

Address:
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City: : State: Zip:

10.3. Designated Operating Representative. The Parties may also designate operating representatives to
conduct the communications which may be necessary or convenient for the administration of this
Agreement. This person will also serve as the point of contact with respect to operations and
maintenance of the Party’s facilities.

Interconnection Customer’s
Operating representative:
Attention:

Address:

City: State: Zip:
Phone: Fax: E-Mail
Utility’s Operating Representative:
Attention:

Address:

City: State: Zip:
Phone: Fax:

10.4. Changes to the Notice Information. Either Party may change this notice information
by giving five Business Days written notice prior to the effective date of the change.

Article 11. Signhtures.

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their respective
duly authorized representatives.

For Utility:
Name:
Title:

Date:

For the Interconnection Customer
Name:

Title:

Date:
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" APPENDIX G - RELEVANT CODES AND STANDARDS

IEEE 1547 Standard for Interconnecting Distributed Resources with Electric Power Systems (including
use of IEEE 1547.1 testing protocols to establish conformity)

UL 174 1 Inverters, Converters, and Controllers for Use in Independent Power Systems
IEEE Std 929-2000 IEEE Recommended Practice for Utility Interface of Photovoltaic (PV) Systems
NFPA 70 National Electrical Code

IEEE Std C37.90.1-1989 (R1944) IEEE Standard Surge Withstand Capability (SWC) Tests for Protective
Relays and Relay Systems

IEEE Std C37.90.2 (1995) IEEE Standard Withstand Capability of Relay Systems to Radiated
Electromagnetic Interference from Transceivers

IEEE Std C3 7.108- 1989 (R2002) IEEE Guide for the Protection of Network Transformers
IEEE Std C257.12.44-2000, IEEE Standard Requirements for Secondary Network Protectors

IEEE Std C62.41.2-2002, EEE Recommended Practice on Characterization of Surges in Low Voltage
(1000V and Less) AC Power Circuits

IEEE Std C62.45-1992 (R2002) IEEE Recommended Practice on Surge Testing for Equipment
Connected to Low-Voltage (1000V) and Less) Power Circuits

ANSI C84.1-1995 Electric Power Systems and Equipment -Voltage Ratings (60 Hertz)
IEEE Std 100-2000, IEEE Standard Dictionary of Electrical and Electronic
NEMA MG 1-1998, Motors and Small Resources, Revision 3

IEEE Std 519-1992, IEEE Recommended Practices and Requirements for Harmonic Control in Electrical
Power Systems

NEMA MG 1-2003 (Rev 2004), Motors and Generators, Revision 1
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3 / IRE Interstate Renewable Energy Council

Kevin T. Fox

Interstate Renewable Energy Council
436 14" Street <
Suite 1305

Oakland, CA 94612

09:51 AW JAN 26 2011 PSC EXEC SEC DIV
January 25, 2011 )

Sandra Squire, Executive Secretary

Public Service Commission
P.O.Box 812

Charleston, WV 25323
Re: GENERAL ORDER NO. 258.1
In the matter of a General Investigation to invite Comments on a proposed

rulemaking to correct the Commission Rules Governing Electric Utility Net
Metering Arrangements and Interconnections, 150 C.S.R., Series 33.

Dear Ms. Squire:

Enclosed for filing are the original and twelve (12) copies of “Comments of the Interstate
Renewable Energy Council” in the above-referenced proceeding.

A copy has been served upon all parties of record.

Sincerely,

Kevin T. Fox
For the Interstate Renewable Energy Council

P.O. Box 1158 * Letham, New York 12110
www.irecusa.org



PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

In the Matter of a General Investigation
to invite comments on a proposed

rulemaking to correct the Commission GENERAL ORDER NO. 258.1

** Metering Afrangements and .- -

)

)

)

.- Rules Governing Electric Utility Net )
: L)
)

Interconnections, 150 C.S.R., Series 33

COMMENTS OF THE
INTERSTATE RENEWABLE ENERGY COUNCIL

On February 2, 2010, the Public Serﬁce Commission of West Virginia (“Comrﬁission”)
issued General Order No. 258 promulgating proposed rules for net ?netéring and interconnecting
alternative and renewable energy facilities in accordance with the Alternative and Renewable
Energy Portfolio Act (the “Act”). The Interstate Renewable Energy Council (“IREC”) submitted
initial comments to the Commission regarding the proposed rules on April 5, 2010 and reply |
comments on May 5, 2010. On June 30, 2010, the Commission promulgated the Rules
Goveming Electric Utility Net Metering Arrangements and Inter-connections (“Net Metering
Rules”), 150 C.S.R. 33.

On September 29, 2010 the Commission, on its own motion, initiated a general
investigation in General Order 258.1 and invited comments on amendments to the Net Metering
Rules to correct an erroneous reference to “Article 6.6” in Appendix F, which contains the
Interconnection Agreement for Level 2 interconnections. On October 18, 2010, Commission
Staff (“Staff”) filed comments, explaining that the reference to “Article 6.6” in the

Commission’s Net Metering Rules is a reference to IREC Model Interconnection Procedures,



2009 edition.! Further, Staff explained that Article 6.6 was “omitted from the standards
approved in Case No. 06-0708-E-GI by mistake, and this omission was incorporated into the
final Net Metering Rules promulgated in General Order No. 258.” Staff then proposed that the
Commission revise the Level 2 Interconnection Agreement to include the default and force
majeure provisions from IREC Model Interconnection Procedures Article 6 (“IREC Article 6”).
However, Staff’s recommendation made no mention of IREC Article 6 provisions on limitation
of liability, indemnity and consequential damages. )

On December 27, 2010 the Commission issued an order (“December Order”) inviting
comments on whether IREC Aﬁicle 6 should be adopted in roto to correct Appendix F in the Net
Metering Rules. IREC respectfully submits these comments in support of the Commission’s
proposal to adopt IREC Article 6 in its entirety. IREC Article 6 comprehensively establishes the
rights and obligations of parties to an interconnection agreement and is based on standard
provisions that are widely used, including by states within the PJM interconnection. IREC
agrees with Staff and the Commission that Article 6 sections 6.1 (Assignment), 6.5 (Force
Majeure) and 6.6 (Default) should be included in the final Net Metering Rules’ Level 2
Interconnection Agreement. IREC also encourages the Commission to consider adopting
sections 6.2 (Limitation of Liability), 6.3 (Indemnity) and 6.4 (Consequential Damages), which
are the focus of these comments,

IREC is a non-profit organization that has worked for nearly three decades to accelerate

the sustainable utilization of distributed energy resources through the development of programs

and policies that reduce barriers to distributed generation deployment. With funding from the

! Available online at: http:/irecusa.org/fileadmin/user_upload/ConnectDocs/IREC IC Model October 2009.pdf .
% December Order at p.4.




United States Department of Energy’s Solar Energy Technologies Program,’ IREC has
participated in workshops, proceedings and rulemakings before over thirty state public utility
commissions during the past three years, addressing topics that directly impact the development
of renewable energy resources, including net metering rules, interconnection standards, and
third-party financing of renewable energy systems. IREC has also assembled and published
“Model Interconnection Procedures” (“Model Rules”) that reflect “best practices™ for integrating
distributed generation. IREC appreciates the Commission’s use of IREC’s Model Rules as a
template for its Net Metering Rules and appreciates the opportunity to provide further comment
on the Commission’s laudable effort to put rules in place that will foster the development of a

vibrant distributed generation market in West Virginia.

L The Commission’s Previously Adopted Net Metering Rules Substantially
Improve West Virginia’s Renewable Energy Policy.

The Commission’s efforts to improve its net metering rules and to institute state-wide
interconnection procedures create favorable conditions for developing distributed generation in
West Virginia. IREC participates in an annual publication, Freeing the Grid, where it evaluates
each state’s interconnection and net metering rules in relation to an established list of “best
practices” and gives a letter grade to each state for each respective policy. IREC is pleased to
report that the Commission’s Net Metering Rules earn an “A” in the net metering category in the
most recent 2010 publication, up from a “D” in 2009.* In the interconnection category, the
Commission’s first effort to standardize interconnection procedures throughout West Virginia

received a “B” letter grade. These grades mean that West Virginia has put in place two of the

? See http://www1.eere.energy.gov/solar/state_technical_outreach.html
* The 2010 publication of Freeing the Grid is available at:
http://www.newenergychoices.org/uploads/FreeingTheGrid2010.pdf .
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essen';ial building blocks of a vibrant renewable market, In light of this significant step forward,
IREC applauds the Commission and takes a special interest in the future success of renewable
energy in West Virginia.
II. The Commission Should Include IREC Article 6 Sections 6.2, 6.3 and 6.4 in the
Level 2 Interconnection Agreement As Those Provisions Have Been Thoroughly
Vetted and Are Consistent With Provisions in Use by Other States Within the
PJM Interconnection.

IREC fully suppotts the Commission’s diligent efforts to correct the Net Metering Rules
to create internally consistent and comprehensive interconnection procedures. As noted above,
IREC agrees that it is reasonable to adopt Article 6 sections 6.1 (Assignment), 6.5 (Force
Majeure) and 6.6 (Default).’ IREC believes that it is also reasonable for the Commission to
adopt sections 6.2 (Limitation of Liability), 6.3 (Indemnity) and 6.4 (Consequential Damages).
These sections are nearly identical to the corresponding provisions in Article 7 of the Federal
Energy Regulatory Commission’s (“FERC”) pro forma Small Generator Interconnection
Agreement (“SGIA”).5 Moreover, these provisions add certainty to the rights and obligations of
parties and are consistent with the terms of other interconnection agreements used in the PJM
interconnection. Accordingly, IREC believes that the Commission’s proposal to adopt Article 6
in toto is reasonable and consistent with widely used standard interconnection agreement
provisions.

First, it is reasonable for the Commission to adopt IREC Article 6 in foto because the

provisions under special consideration—limitation of liability, indemnification, and

3 Staff’'s Comments on General Order No. 258.1 at p. 5.

¢ See FERC Order No. 2006, Standardization of Small Generator Interconnection Agreements and Procedures, 111
FERC § 61,220 (May 12, 2005), order on reh’g, Order No. 2006-A, 113 FERC { 61,195 (Nov. 22 2005), Order
2006-B, 116 FERC Y 61,046 (July 20, 2006).



consequential damages—are based on standard contract language that has been heavily vetted.
IREC Article 6 ié based on Article 7 of FERC’s pfo forma SGIA. As demonstrated by redline
changes from FERC’s SGIA Article 7 to IREC’s Article 6, which is included in Appendix “A”,
the limitation of liability, indemnification and consequential damages provisions in the two
documents are nearly identical. IREC sections 6.2 (Limitation of Liability) and 6.3 (Indemnity)
do not alter the substantive effect of the corresponding pro forma SGIA sections 7.2 and 7.3;
modifications made by IREC are primarily intended to improve readability. IREC section 6.4
(Consequential Damages) makes only one minor change to the pro forma SGIA section 7.4,
deleting the phrase “Other than as expressly provided for in this Agreement.” Thus, the sections
of IREC’-s Article 6 under special consideration in this proceeding (§§ 6.2, 6.3, 6.4) are nearly
icientical to the corresponding provisions of FERC’s pro forma SGIA (§§ 7.2, 7.3, 7.4).

The pro forma SGIA adopted by FERC in Order 2006 is a heavily vetted document and
its provisions are the product of transparent and rigorous stakeholder process.” Utilities and
small power producers participated in forming the pro forma SGIA, making it a well vetted
balancing of rights and obligations of parties to an interconnection agreement. Thus, it is
reasonable for the Commission to include IREC Article 6 sections 6.2, 6.3 and 6.4 in Appendix
F—Interconnection Agreement (Level 2).

Second, a Level 2 Interconnection Agreement that lacks limitation of liability,
indemnification and consequential damages provisions provides less certainty for parties and
increases the risk of litigation to resolve disputes. IREC Article 6 sections 6.2, 6.3 and 6.4
establish the rights and obligations of parties on important issues. Where these rights are
expressly defined and included in an agreement, there is inherently less risk that those particular

issues will be at controversy and are less likely to result in litigation. Sophisticated parties might

7 See FERC Order No. 2006, 111 FERC {61,220, § 16-25 (describing the stakeholder process).

5



expect such provisions as limitation of liability, indemnification and a prohibition on
consequential damages to beva part of any contract. To the extent that the Corﬁmission’s
interconnection rules are meant to standardize procedures to alleviate uncertainty and
inconsistent practices within its jurisdiction, it is reasonable for the Commission to include IREC
Article 6 sections 6.2 (Limitation of Liability), 6.3 (Indemnity) and 6.4 (Consequential Damages)
in its final Net Metering Rules.

Third, Commission adoption of IREC Article 6 in toto would be reasonable and
consistent with the other approved standard interconnection agreements in the PJM
interconnection. When the Commission issued Order 258, it was gﬁided by West Virginia Code
§ 24-2F-8(c) to consider the interconnection rules at use in the PJM interconnection. Adoption
of IREC Article 6 sections 6.2, 6.3 and 6.4 would be consistent with other states in the PJM
interconnection that have adopted very similar provisions based on Article 7 of FERC’s pro
forma SGIA. In particular, Virginia has adopted FERC’s pro forma SGIA Article 7 in its
entirety for its Level 2 and 3 Interconnection Agreement.?

Other states in the PJM interconnection, while not adopting Article 7 of the pro forma
SGIA in toro, have nonetheless used it extensively to model standard interconnection
agreements. For example, Pennsylvania’s Level 2, 3 and 4 Agreement includes verbatim pro
Sforma SGIA sections 7.3.2 (Indemnity) and 7.2 (Limitation of Liability).” Ilinois and Maryland
have a standard interconnection agreement that closely tracks Article 7 of the pro forma SGIA,

including provisions on limitations of liability and indemnity.!® Because IREC Article 6 sections

8 See 20 VAC5-314-170, Schedule 4 (Level 2 and 3 Interconnection Agreement), available at:

http://leg! state.va.us/cgi-bin/legp504.exe?000+reg+20VACS5-314-170.

® See “Interconnection Agreement/Application,” Level 2, 3 and 4 Application/Agreement, §§ 9, 10. available at:
http://www .puc.state.pa.us/electric/electric_alt_energy.aspx .

19 Tllinois and Maryland include pro forma SGIA sections 7.1, 7.2, 7.3, 7.5, and 7.6 with slight modifications. See
83 11l. Adm. Code § 467.Appendix C Contract, Article 6. Available at:

6



6.2, 6.3 and 6.4 are so closely based on FERC’s pro forma SGIA Article 7, and are consistent
with the terms of interconnection agreements used by other states in the PJM Interconnection, -
Commission adoption of those provisions is reasonable.

CONCLUSION

IREC appreciates the opportunity to file these comments.

Respectfully submitted on this the 25" day of January, 2011.

For the Interstate Re ouncil,

Kevin T. Fox g
436 14" Street, Suite 1305
Oakland, CA 94612
Phone: (510) 314-8201
Email: kfox@keyesandfox.com

http://www.dsireusa.org/incentives/incentive.cfm?Incentive Code=IL15R&re=1&ee=1; see also “Level 2t0 4
Contract Agreement,” Article 6. Available at: http://webapp.psc.state.md.us/intranet/electricinfo/home_new.cfin.
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| 76.3

APPENDIX “A"
Redline of IREC Article 6 §§ 6.2, 6.3, 6.4 showing
changes from pro forma SGIA §§ 7.2, 7.3, 7.4

Limitation of Liability

Each Party's liability to the other Party for any loss, cost, claim, injury, liability,
or expense, including reasonable attorney's fees, relating to or arising from any
act or omission in its performance of this Agreement, shall be limited to the
amount of direct damage actually incurred. In no event shall either Party be liable
to the othér Party for any indirect, special, consequential, or punitive damages,
except as authorized by this Agreement.

Indemnity

76.3.1

This provision protects each Party from liability incurred to third parties as
a result of carrying out the provisions of this Agreement. Liability under
this provision is exempt from the general limitations on liability found in
article 76.2.

TheParties Each Party shall at all times indemnify, defend, and hold the
other Party harmless from, any and all damages, losses, claims; including
claims and actions relating to injury to or death of any person or damage
to property, demand, suits, recoveries, costs and expenses, court costs,
attorney fees, and all other obligations by or to third parties, arising out of
or resulting from the ether indemnified Party's action or failure to meet its
obligations under this Agreement on behalf of the indemnifying Party,
except in cases of gross negligence or intentional wrongdoing by the
indemnified Party.

If an indemnified perser Party is entitled to indemnification under this
aArticle as a result of a claim by a third party, ead the indemnifying Party
fails shall, after reasonable notice from the indemnified Party and
reasenable-opportunity-to-proceed-underthis-article; to assume the defense
of such claim, sueh the indemnified persen Party may at the expense of the
indemnifying Party contest, settle or consent to the entry of any judgment
with respect to, or pay in full, such claim.

If en the indemnifying party is obligated to indemnify and hold an the
indemnified person harmless under this aArticle, the amount owing to the
indemnified persen Party shall be the amount of such indemnified person's
actual loss, net of any insurance or other recovery.

Promptly after receipt by-an-indemnified-persont of any claim or notice of

the commencement of any action or administrative or legal proceeding or
investigation as to which the indemnity provided for in this aArticle may
apply, the indemnified persen Party shall notify the indemnifying party of
such fact. Any failure of or delay in such notification shall not affect a



#6.4

APPENDIX “A"
Redline of IREC Article 6 §§ 6.2, 6.3, 6.4 showing
changes from pro forma SGIA §§ 7.2, 7.3, 7.4

Party's indemnification obligation unless such failure or delay is materially
prejudicial to the indemnifying party.

Consequential Damages

%ef—th&&as—e*pwsshhpfewéeé%r—ﬁﬁhﬁ%gfeemem- aNeither Party shall be
liable under any provision of this Agreement for any losses, damages, costs or
expenses for any special, indirect, incidental, consequential, or punitive damages,
including but not limited to loss of profit or revenue, loss of the use of equipment,
cost of capital, cost of temporary equipment or services, whether based in whole
or in part in contract, in tort, including negligence, strict liability, or any other
theory of liability; provided, however, that damages for which a Party may be
liable to the other Party under another agreement will not be considered to be
special, indirect, incidental, or consequential damages hereunder.
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January 26, 2011

Sandra Squire, Executive Secretary
Public Service Commission

P.O. Box 812 10:21 AW JAN 26 20
Charleston, WV 25323

14 pSL EXEC SECDH

Re:  GENERAL ORDER NO. 258.1 .
- In'the matter of a General Investigation to invite
comments on a proposed rulemaking to correct the

Commission Rules Governing Electric Utility Net

Metering Arrangements and Interconnections, 150
C.S.R., Series 33.

Dear Ms. Squire:

Enclosed for filing are the original and twelve (12) copies of the “Staff’s Comments
in Response to Commission’s December 27, 2010 Order” in the above-referenced
proceeding. '

A copy has been served upon all parties of record.

Sincerely,

Ssolit ) o~
LESLIE J. ANDERSON

Staff Attorney
West Virginia State Bar 1.D. No. 5777

LJA:cm
Enclosures

H:\LANDERSON\wpdocs\G.O. 258.1 (netmetering and interconnection rules correction)\Staff Response to Commission's December 27,2010 order
on proposed rulemaking to correct net metering and interconnection rules 11 01 26.wpd



PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

GENERAL ORDER NO. 258.1
In the matter of a General Investigation to invite
comments on a proposed rulemaking to correct the
Commission Rules Governing Electric Utility Net
Metering Arrangements and Interconnections, 150
C.S.R,, Series 33. °

STAFF’S COMMENTS IN RESPONSE TO COMMISSION’S
DECEMBER 27, 2010 ORDER '

Comes now the Staff of the.West Virginia Public Service Commission (“Staff”’) by
Leslie J. Anderson, Counsel, and respectfully submits Staff's Comments in response to' the
Commission’s December 27, 2010 order. As background, the Commission attached
proposed revised rulés to its December 27, 2010 order to address a problem in the current
‘ rulesv. Specifically, Article number 3.3.2. of Appendix F-Interconnection Agreement (Level
2) of thé current version of the rules (150 CSR 33) states: “Either Party may terminate this
Agreement after Default pursuant to Article 6.6.” However, in the current vefsion of the
rules, there is no Article 6.6 in Appendix F-Interconnection Agreen;cnt (Level 2) nor is
there any provision which further defines Default.

Aé noted by the Commission, Staff explained that the interconnection standards in
Case No. 06-0708-E-GI were based on the Model Interconnection Procedures prepared by
the Interstate Renewable Energy Council (IREC). Thus, the Article 6.6. reference was to

the default provision found in Article 6.6. of the IREC Model Interconnection Procedures.



Thus, to addréss the problem in thc current rules, Staff recommended that the Commission
revise the current rules by adopting the default and force majeure provisions of the IREC
Model Interconnection Procedures. However, as ﬁoted by the Commission, Staff, without
explanation, did not recommend that the Commission adopt the limitation of liability,
indemnity, and consequential damages provision included in Article 6.6. of the IREC Model
Interconﬁection Procedufes.

In re‘spons‘e, when making its initial recommendation to address the problem with the
current rules, Staff focused on addressing only what was missing in the current rules—a
def%lult provision, ‘When looking at the default provision in Article 6.6. of the IREC Model
Interconnection Rulés, Staff saw that there was a reference té the force majeure provision.
- Rather than re-writing the default provision proposed in the IREC Model Interconnectibn

Procedures to exc.lude the reference to the force majeure provision, Staff recommended that
the Commission adopt both the default and the force majeure provisions as found in the
IREC Model Interconnection Rules.
Moreover, Staff did not expressly recommerd that the Commission also include the
limitation of liability, indemnity, and consequential damages provisions of the IREC Model
-Interconnection Procedures because of Staff’s concern that these provisions could create a
paradox for the Commission when called upon by the parties, who sign the Interconnection
Agreement (Level 2) found at’ Appendix of the rules, to enforce the provisions of that
agreement should a disput; arise. Speciﬁcally, a party may, when asking the Commission -

to enforce the contract, assert that his/her/its liability is limited or certain consequential



damages are not allowed and request that the Commission make a finding under its rules to
support that assertion. This would be akin to the Commission being requested to essentially
determine what damages would be allowed from a breach of the contract.

Case law provides strong support for the Commission’s historic deference to the
judicial system in matters iﬁvelving\ damages and contracts. .‘The IREC Model contains a
provision that appears to limit consequential damages which may ﬂew from a breach of
contract, a tortuous act involving both negligence and strict liability. Case law explicitly
states that the Public Service Comnﬁssion does not have jurisdiction to award monetary
damages. See W. Va. Code § 24-4-7 and Carter v. Willis, 145 W. Vé. 779, 117 S.E.2d 594
(1960).

In matters involving contract law, case law may limit somewhat less the jurisdiction
of the Commission to act. In 1939, it appeared that the Supreme Court of Ai:peals of West
Virginia reserved all Vcontractual matters to the judicial systems. “‘Power to pass on validity
of a private contract or to enforce its provisions is intrusted exclusively to the courts.”” 121
W.Va. at 378, 4 S.E.2d at 303 (1939) (citations omitted).

Subsequently, ho§vever, the High Court has recognized the Commission’s statutory
powers set forth in W. Va. Code §24-2-12 by stating: ““The public service commission of
this State has authority to supervise, regulate, modify or approve a contract betWeen public
utilities subject to its jurisdiction which affects the sewiee r'endered to the public or the rate
charged for such service.” Syllabus Point 2, Preston County Light & Power Co. v. Renick.

145 W.Va, 115, 113 S.E.2d 378 (1960).” Syllabus Point 2, City of South Charleston v. The



West Virginia Publi; Service Commission et al., 204 W. Va.. 566, 514 S.E.2d 622 (1999).
The Court clearly stated that its 1959 decision was limiting because there was no perceived
public interest. City of South Charleston, 204 W, Va. atp. 572,514 SE.2d atp. 628. Ifa
public interest is present, the Court has foﬁnd Commission jurisdiction to exist. Jd. The
Court in the City of Charleston has defined situations in which a public interests triggering .
the Commission’s jurisdiction exists. Specifically, if a utility enters into a contract and
subsequently decides to terminate the contract, the Commission may deteﬁnine ‘the
reasonable amount of notice required prior to termination to assure that the public is assured
of continuing service. Id. | The Court has al.so recognized that statutorily any contractual
~ provision which adversely affects the public interest will be void. Id.

While the Supreme Court of Appeals of West Virginia has recognized that the Public
Service Commission has certain jurisdictional powers in matters involving contract law, any
Commission jurisdiction in matters involving damages still remains within the realm of the
judiciary. The IREC Model’s blend of both contractual law issues and consequential damage
issues continues to concern the Commission’s Staff.

The proposed limitation of liability and indemnity provisions similarly limit the
damages that may be collected by a party to the contract and raise the saﬁe concerns .
expressed above. The proposéd limitation of liability and indemnity provisions expressly
limit the amount of attorneys’ 'fees which may be collected. Staffbelieves the attorneys’ fees
limitation is also a limitation on damages. Indeed, the Commission has indicated that .it would

not award attorney fees based on its concern that it lacks jurisdiction to award damages. See



Shropshife Land Co., Inc. v Bell Atlantic-West Virginia, Inc., Case No. 00-0363-;T-C .
(Recommended Decision, entered April 25, 2000; final May 15, 2000); West Dunbar Public
Service District v. West Virginia-Amerfican Water Co;ﬁpany, Case No. 00-1197-PSD-W-C
(Recommended Decision entered October 23, 2000; final November 12, 2006); and John
Sims v. Hope Gas, Inc., Case No. 01-0896-G-C (Recommended Decision entered October
11, 2001; final October 31, 2001). |
Staff believes it is cbnceivable that a party to the I_n_terconnection' Agreement (Level
| 2) prescribed by the Commission’s rules could come to the Commission seeking to: iimit
damages and/or liability based on the Commission rules should a breaph qf contract Or tort
dispute arise. Furthern;lore, Staff is concerned that should such a dispute be filed in'd ‘cfr’c'uit:
court the Commission itself may be called upon to defend why i‘t has globally limited-liability
and/or damages in its rules. Accordingly, Staff recommends the Commission’ consider
removing the proposed limitation of liability, indemnity, and consequential damages
provisions from the proposed revised rules (the proposed revised Interconnection Agteement
(Level 2)). In making this recommendation, Staff is not commenting on the propriety of any
party to the Interconnection Agreement (Level 2) raising any applicable defenses and/or
limitations of liability found in West Virginia law should a tort and/or breach of 'c'dﬁt"ract.

action be brought in a court having competent jurisdiction. B



Respectfully submitted this 26" day of January, 2011.

STAFF OF THE PUBLIC SERVICE
COMMISSION OF WEST VIRGINIA

By Counsel,

N\
LE§LIE J. ANDERSON

* Staff Attorney .
West Virginia State Bar 1.D. No. 5777
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